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ART. L — LIFE AND WRITINGS OF SAVIGNY. 

JSssai sur la Vie et les Doctrines de Frederic Charles de Savigny. 
Par Edouabd Laboulaye. Paris, 1842. 

We have selected this elegant^ yet at the same time philo- 
sophic. Essay as the subject of an article^ not so much for 
the purpose of exercising the powers usually assumed by, or 
performing the duties understood to be incumbent on, pro- 
fessed critics, as to make the English student of Law, and 
our English readers generally, better acquainted with some 
of the views of General Jurisprudence which of late years 
have come to be entertained on the Continent. From birth 
and residence in a colder climate, and perhaps from more 
advanced age, our ideas are not so vivid or fervid as those 
of our enthusiastic, but truly estimable author ; and we are 
not so sanguine, as he is, in our anticipations of the future 
destinies of Jurisprudence. But, in general, if we do not 
entirely coincide, we in a great measure participate in his 
views ; and, as the pamphlet is short, and too much con- 
densed to admit of an analysis^ and detached quotations 
would not be doing justice to the author, we think we cannot 
better discharge our duty, than by a simple translation, as 
literal as practicable, of the greatest part of the Essay, with 
a few introductory remarks. For, while we trust M. La- 
boulaye will, with his accustomed liberality, as a high-minded 
lawyer, excuse the free use we thus make of his work, we 
conceive we shall, in this way, enable the reader to form an 
adequate notion, not only of the amiable, yet dignified cha- 
racter^ of the splendid talents, and of the vast learning of 
VoL.V. — Nov. 1846. B 



2 Life and Writings of Savigny, 

the great man whom our author desires to celebrate, but 
also of the practical soundness of the scientific doctrines, 
ingenious, yet profound, which Professor Savigny has, with 
so great energy, inculcated for upwards of forty years. 
Nor will it lessen the weight of these doctrines, when we 
find, that they are not only taught from the chair by the Pro- 
fessor, but supported in the cabinet by the Statesman; M. 
de Savigny being now the Minister of Justice of the present 
King of Prussia. 

L M. Laboulaye commences his Essay with the following 
observations on the recent improvements in the &tudy and 
cultivation of Jurisprudence on the Continent. " There is 
liot a just Idea formed in France of the rank, which jurispru- 
dence is called upon to hold among human sciences. For 
most people, Law is nothing more than the art of logically 
interpretating the words of the legislature ; it is a professional 
science, useful for the Judge, the advocate, and the student, 
but which excites no interest, beyond the limits of the school, 
or the court-hall. This erroneous opinion, which mistakes 
the practical end of the science for the science itself, has 
exercised upon the development of jurisprudence a most 
fatal influence. Our lawyers, absorbed, like those of Eng- 
land, in the exclusive study of the law and pf precedents, 
have voluntarily remained strangers to that movement of 
regeneration, which, of late years, has revived in France 
History and Philosophy ; and, by a lamentable, but in- 
evitable consequence, history and philosophy, when excluded 
from jurisprudence, have lost, by this exclusion^ their most 
extensive field for study and application." 

Such a separation, were it to last, would be fatal to every 
science, and especially to jurisprudence ; which, deprived of 
its natural support, would sink, to rise no more, to the level 
of a trade. But happily, in our days, all the sciences are 
linked together, and the progress of one forces on the de- 
velopment of another. At present every thing presages that 
we are approaching the desired epoch, when philosophy, 
history and jurisprudence will march together, hand in hand, 
towards the common end of th^ efforts, the amelioration of 
the condition of mankind. History has already made the 
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first advances towards the accomplishment of this union. 
M. Guizot, M. Thierry, M. Guerard, have already, in some 
measure, made themselves jurisconsults, in order to snatch by 
surprise from the Mid.dle Ages the secret of their organisation. 
Is it too much to hope, that in their turn, some one of our 
lawyers, enlarging the sphere of his studies, will overleap the 
narrow circle of the Code Civil ; and reascending to the 
summit of the declivity of the ages which have elapsed, will 
ask of History, what remains to be told of those institutions 
which our fathers have bequeathed to us, and which our sons 
will receive from us by inheritance. When it shall be seen how 
much good, in a political age like ours, a man of talent 
may extract from iJie study of antiquity and of the Middle 
Ages, and how rich in lessons is that Past, with which we are 
80 little acquainted, because hitherto we have observed it 
only superficially, it will then be understood, what a sdence 
Jurisprudence is, and how much to be deplored it should have 
been so long neglected. That science will then be restored 
to the rank which belongs to it — that mixed science, which 
partakes at once of history and philosophy, the common point 
where tradition and speculation meet, the touchstone of both. 
Grotius, Montesquieu, Leibnitz, Kant, Ficht6, Hegel, met 
each other on this intermediate ground; and it is there, 
let us not doubt, the greatest minds of our age will again 
meet. 

To be convinced of the high destiny, to which Jurispru- 
dence is called in our days, it would be sufficient to study 
the part, which she has acted in Germany within these last 
twenty years. Not only has the Science been transformed, 
but, by giving to opinions a direction quite different from 
that of the last age, by awakening the love of national 
institutions, by connecting the present with the past, by 
the intelligent cultivation of what the past has left, of 
the great and the usefrd, she has transformed the nation* 
This intellectual movement has had from its origin a po- 
litical character, of the most remarkable kind. By exalting 
the national sentiments, it has given to Germany a force, a 
vitality, of which, in France, the eneigy is not suspected. 
The youth have been brought back to the impartial study of 
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the ancient Institutions ; the University education has been 
able to become political, without inconvenience; and Ger- 
many has known how to create a power by a new mode of 
instruction, which we dread as a danger. Prussia, especially, 
has profited by the movements which proceeded from herself; 
and in an age when opinion is supreme, Berlin, resting upon, 
and confiding in, her Universities, has caused herself to be 
recognised as the intellectual capital of the North. 

To expound the development which the Science has taken 
in Germany since 1814 would be a tedious and difiicult task, 
and would fatigue the reader ; for this development, of which 
the character is principally historical, has been made by a 
thousand researches, scattered, insulated, and having nothing 
in common, except having difiused light, in all points, upon 
the institutions of antiquity and of the Middle Ages. But 
fortunately a man is here met with, whose life, for forty 
years, has been so intimately connected with the movement 
in Jurisprudence, that to retrace this fair life is to narrate the 
history itself of the Science. This man, who was the first to 
re-establish in Jurisprudence the study of History — who gave 
the first move to this scientific revolution, as he has directed 
its march, and regulated its progress — who first also, and 
alone, perceived the necessity of giving a philosophical basis 
to this study, that it might not go astray in the pursuit of an 
useless curiosity — that Jurisconsult, whose genius, although 
he has arrived at the age when repose is allowable, has 
assumed a new phasis, pursuing with the ardour and success 
of his better days, the immutable ideal of Jurisprudence, the 
union of theory and of art ; that learned man, whose name, 
forty years of labour and of glory have rendered European — 
* every body has already perceived is Fbedebio Chables be 
Savigny. And not only is the history of his life interesting 
to Science, but that life is also, at the same time, by its 
moral grandeur, one of the most excellent models, which can 
be offered for the imitation of men, who devote themselves to 
study. For forty years, M. de Savigny has had only one mo- 
tive, the Science ; only one interest, the Science; only one idea, 
the Science. The object and end which he had proposed to 
liimself at twenty years of age he still pursues, without 
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having deviated from his course* This strong direction has 
always raised him above the ; miseries of the chief, or leader 
of a party, as above the dazsdmg seducements of fortune. In 
the performance of the h^h functions to which his genius 
led him, M.de Savigny has uniformly preserved his cha- 
racter of a Jurisconsult and learned man. The minister of 
state has never belied the professor : a noble example in an 
age, when so many upstarts (parvenus) abandon Science, as a 
mantle which was good for nothing, but procuring advance- 
ment in life, and, stripped of this borrowed dress, exhibit 
only the hideous skeleton of pride and ambition. 

IL Laboulaye proceeds to give a brief, but interesting 
account of the birth and education of M. de Savigny, com- 
bining with it a short notice of the Dutch and German 
schools of law. 

Frederic Charles de Savigny was born at Frankfort, the 
native city of Goethe, the 21st February, 1779. His family, 
of French origin, as the name indicates, had come 150 years 
before to ask a shelter for their persecuted creed. In thid 
country of their adoption his ancestors had filled honourable 
stations : his grandfather had been director of the Begency 
of Deux'Ponts, and his father represented, at Frankfort, the 
Princes of the circle of the Upper Bhine. Educated by his 
mother, an ardent Calvlnist, in sentiments of piety, which 
he had all along cherished, it is, doubtless, to that profound 
religion that he owes the constancy of his life. In 1792 he 
had the misfortune to lose his mother : his father had died 
the year preceding. At thirteen years of age, an orphan, 
and without kindred, he was placed under the care of one of 
his father's best friends, M. de Neurath, Assessor to the 
Imperial Chamber of Wetzlar, and a lawyer sufficiently con- 
versant with what was then called the public law of Germany. 
M. de Neurath made his pupil share the education, which he 
gave to his son ; and as soon as the two youths had attained 
the age of fifteen years, he himself gave them a complete 
course on the science of Law, such as it was then understood 
in Germany. He had to learn by memory, from enormous 
folios, digested according to the taste of the times into axi- 
oms, mathematical demonstrations, the Natural law, the law 

B 3 



6 • Life and Writings of Savigny. 

of ^Nations, the Rbman law, tod the German kw. And what 
a Natural, what a Koman law I A vocation less irresistible 
than that of our future Cujacius would infallibly haye suc- 
cumbed. Happily M. de Savigny soon quitted these arid 
studies. He entered, in 1795, the University of Marbourg, 
then, as now, one of the less important in Germany ; but in 
which our young savant had the good fortune to meet a man 
who was to exercise over his future life a decisive influence. 
Professor Weis, who belonged to what was then called the 
school of el^ant jurisprudence. It was towards the end 
of the seventeenth century that this school made its first 
appearance, arid its native country was riot France, but 
Holland. After the revival of juridical learning, of which, in 
the sixteenth century, France had been the principal theatre 
(a movement which continued during the first half of the 
following century), and of which Fabrot and Jacques Gode- 
froy were the last representatives, the Science took a twofold 
direction. In Germany, Thomasius, a philosopher, become a 
jurisconsult, endeavoured to eflTect in jurisprudence the 
radical reform which Descartes had introduced into the other 
branches of human knowledge. Breaking loose from the 
opinions of the age, Thomasius made a Tabula Kasa to give 
to the Science a basis purely philosophical, and to withdraw 
it at once from the influences of History and Theology. 
Banished from Leipsic, as an impious innovator, strictly 
watched in the existing universities, this learned revolutionist 
founded Halle, that he might breathe more at ease ; and in- 
augurated, with an unheard-of success, these theories of 
Natural law, which, for more than a century, predominated 
in German jurisprudence. In Holland, on the contrary, the 
tradition of the French School was continued ; it might 
have been said, that Science had emigrated with the 
French refugees, and Leyden, Utrecht, Groningen, were 
the direct Heiresses of the splendid universities of Bourges 
and Toulouse, which became mute under the great Monarch. 
Every thing concurred to favour the progress of the Dutch 
Universities ; freedom of opinion, the tranquillity and wealth 
of the nation, the situation of the country, intermediate 
between Germany and France, every thing, in short, even 
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that considerable commerce in book-selling, of wbicb Am^ 
sterdam and Leyden were the centre. The movement wad 
also most remarkable ; but^ by a singular phenomenon, this 
itnoyement had not depth : it was made, in some measure, on 
the sur&ce, without penetrating into the country, without 
exercising any influence on the legislations of Europe: its 
character was purely literary, and Leyden was less an uni- 
versity, than an academy. The chiefs of the Batavian School 
distinguished themselves by an exquisite taste, a pure Lati* 
nity, a profound acquaintance with classical antiquity ; but 
they were rather philologists than jurisconsults ; and to judge 
from their writings, one would say, the principal object in 
studying the Roman law, from which they never deviated, is 
to illustrate Flautus, Terence, or Cicero I Gerard Noodt, 
Bynkershoek, Schulting, Otto, Reiske^ were the leaders of this 
literary School ; who have still, in our days, found worthy 
representatives in Cras, in Van Hall, in Anne den Tex ; but 
the greatest name in that school is that of a jurisconsult, 
who lived in the last century, the German Heineccius. 

Bom in Saxony in 1680, Professor, first of philology; then 
of philosophy; then at last of jurisprudence; called in 1724 
to Franequer in Holland; soon recalled by Frederic, who 
refused to give up to the States-General this glory of Frank- 
fort and of Halle, Heineccius, half a German, half a Ba- 
tavian, debated with himself all his life between philology, 
jurisprudence, and philosophy. This imcertainty or wavering 
would have ruined a superior mind : it made the fortune of 
this genius of the second order. The apparent clearness of 
his ideas, his lucid style, the art with which he knew how to 
avail himself of the discoveries of others, the skill with which 
he tempered the logical severity of the German form, with 
the graces of the Historical School ; all these qualities gave 
Heineccius an influence almost to be compared with that of 
Cujacius, and this influence has continued down to these late 
years throughout Europe. 

This success of Heineccius is explained by the universality 
of his labours. In the works of this jurisconsult, as in an 
Encyclopssdi^ minds of the most different tastes found an 
agreeable and easy nourishment. Heineccius had written, 
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withoiit any preference, upon all the* branches of juris- 
prudence^ and, giving up his own opinions in self-denial, he 
had known, how by his admirable method, to place the 
systems of the age within the reach of the most mediocre 
intellects. His mind, of infinite suppleness and versatility, 
took, without effort, the form most suitable for each kind of 
work. For the admirers of Natural Law he had abridged 
Grotius, Puffendorf, WoU^ and Thomasius ; for those who, 
led astray by some words of Leibnitz, ill understood^ de- 
manded from the Boman law the rigour and precision of a 
mathematical demonstration, he had digested the Pandects 
into axioms ; finally, for those who sought in history a less dry 
study, he had written those '' Antiquities of the Roman Law," 
which still remain, at this day, the most perfect model of that 
kind of work* It was, in fact, towards the study of history 
and philology that the natural inclination of his genius led 
him : it is in this department that he excelled : — witness his 
** Elements," and his ** Antiquities of the German Law : " it 
was in this department also that he exercised over Germany 
a ' happy influence, in awakening the taste for historical 
studies. 

Thanks to the impulse given by Heineccius, Germany soon 
had no longer any thing of which to envy Holland, and the 
disciples whom he had formed, following the example of their 
master, set themselves about searching with ardour both 
Boman and National Antiquities, — a pure and fruitful mine, 
which solicited to be wrought. Piittman, Selchow, Biener, 
Moeser devoted themselves to the study of the sources of 
German law; but the Boman law preserved the greatest 
number of worshippers. Among all, Augustus Bach distin^ 
guished himself by his excellent History of Boman Juris* 
prudence. 

It was to thig school of Bomanists that Professor Weis 
belonged ; and he himself, taking up the Work where Bach 
had left it, had undertaken the history of the Boman law 
during the period of the Glossators. Weis's was, like the 
greater part of the jurisconsults of the Batavian school, a 
mind which had more elegance than profundity, more lite- 
rature than jurisprudence ; but he had a pure taste, which 
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kept hhn aloof from the dull metaphysics which then reigned 
in the schools, an ardent love for the Science, and the talent, so 
precious^ of communicating that love to his pupils. It was 
he, who brought over Savigny to the historical school of the 
eighteenth century, by giving his young intellect a passion 
for that Roman law, of which the beauty has always had the 
privilege of seducing superior minds : it was he who, putting 
the riches of a valuable library at the disposal of his favourite 
disciple, knew how to interest him in the destiny of Boman 
legislation, as in that of a friend ; induced him to follow it, 
not only to the epoch of its glory, but even during that 
transformation, obscure, and till then unknown, which it 
underwent in the course of the ages that followed the con* 
quest of the Western Empire. In short — and we cannot 
pronounce a greater eulogy upon M. Weis — it is to the 
inspiration of his Professor that M. de Savigny owes one of 
his most beautiful works, the " History of the Roman Law ; " 
it is to M. Weis that the Science owes Savigny. 

In the month of October, 1796, M. de Savigny went to 
the university of Gottingen. These university pilgrimages 
are among German habits, and contribute not a little to 
enlarge the minds of the students by the variety of .lectures 
and of methods, and to maintain emulation among the pro* 
fessors, by the desire of seeing flock to their Courses young 
men from all parts of Germany, who come to hear the lectures 
of a famous master. From Gottingen, where, except the 
historian Spittler, (was Hugo not there at that time?) he 
heard no remarkable professor, M. Savigny returned to com- 
plete, at Marbourg, the course of his studies. In 1800 he 
took the degree of doctor; and the dissertation which he 
composed on this occasion already announced the most happy 
talents. Although Germany is rich in compositions of this 
kind, that of Savigny has continued to be celebrated for the 
elegance of its Latinity, the clearness of the ideas, and 
perfect knowledge of the subject ; and I remember that, on 
visiting the library at Tubingen, the first object which struck 
my eyes, on the tables at which the students laboured, was a 
collection of dissertations, lying open at the Thesis of Sa- 
vigny, and of which the blackened pages attested how often, 
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in the course of forty years, there had been sought and 
perused, in this volume, the first great work of the master. 
Doctor at twenty-one years, independent by his character 
and by his fortune, M. de Savigny, whose vocation in life 
was already decided, became professor ; or, to use an expres- 
sion which has no analogy in our language, because the 
position which it designates has no appellation, Privat Decent. 
This is the name given to the free professor, who does not 
form a part of the university, and teaches without other 
salary, than the remuneration contributed by the students 
who voluntarily attend his lectures. This institution, pe- 
culiar to the universities of Germany, is considered in that 
country as the most direct cause of the prosperity of the 
system of instruction ; for it opens a free access to new.ideas, 
and maintains among the professors a perpetual emulation. 

In France the professorship is a sacred office, which 
admits only a small number of the elect, who have come off 
victorious after a long and difficult initiation. In Germany, 
on the other hand, the professorship is a militia service, into 
which all volunteers are received. Whoever is conscious of a 
decided vocation for teaching; whoever feels some idea ferment 
in his head, he, after trials severe enough, but which have 
nothing in them to alarm, mounts a chair, and professes at 
his own risk and peril. Politics being kept apart, the Privat 
Decent teaches what he pleases, and as he pleases. He 
re-models, if he thinks fit (and this happens every day), the 
course even of the professor whom he has quitted the pre- 
ceding evening. In this scientific contest the oldest captains 
are not irritated by the ambition of their young rivals ; for 
they know that the empire of Science, like that of Alexander, 
belongs always to the most worthy, and that for a professor, 
th^e is no repose till the day of his retirement. I have 
known the most noble minds of Germany encourage and 
support the first appearances of their late disciples, now 
become their competitors, without ceasing to be their friends. 
Far frcMn dreading the youth of a Professor, they saw in 
that juvenile ardour a guarantee of success ; and many times 
have I heard these words repeated, '^that to make a good 
professor, the first condition is, not so much to know the 
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Science profoundly, as to have a passion for it, and to com- 
municate to his audience the sacred fire; that youth only 
can excite such sympathies ; and that the most learned man 
is not always equal to the young master, who learns the 
Science, even with those to whom he teaches it. A course of 
lectures, in fact, is not a book, and the part of the professor 
is by no means that of the writer. " To write," says Goethe, 
in a passage which M. de Savigny has appropriated, to paint 
in it himself, — " to write is to abuse speech ; and the impres- 
sion of a solitary perusal is but a sad substitute for the living 
energy of language. It is by his personality, that man acts 
upon man, and especially youth upon youth. It is then that 
the impressions are the strongest and the most pure." 

The first appearance of M. de Savigny justified the words 
of Goethe : from his first lecture, he hurried his audience 
along with him. Few men, it must be owned, have been 
more felicitously endowed for teaching : an elevated stature ; 
a grave and mild physiognomy ; something of the soft and 
inspired look of Schiller ; great nobleness of speech and ges- 
ture ; the fire of profound conviction ; elevation of thought; 
in a word, all the qualities of body and mind concurred to 
render this young man an accomplished professor. ^* I know 
no instruction," says Grimm, ** which, made upon me a more 
profound impression than the lectures of Savigny. It ap- 
pears to me, that what so powerfully attracted and captivated 
his auditors, was the facility and the liveliness of his speech, 
joined to so much calmness and self-possession. Oratorical 
talents may dazzle for a while ; but they do not attach. Savigny 
was never at a loss for expression, and he rarely consulted 
his notes. His diction always clear, his conviction profound, 
and at the same time a kind of self-restraint, and moderation 
in language, made an impression, which the most ardent 
eloquence would not have produced. Every thing concurred 
in him to give effect to his discourses." 

III. Our author next gives an account of M. de Savigny's 
first publication in 1802, " On the Law of Possession," and 
of his subsequent honourable advancement to a Chair in the 
"University of Berlin. 

Savigny gave successively Lectures on Criminal Law, on 
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the last Ten Books of the Pandects5 on Ulpian^ on the Law 
of Succession, Methodology, and the History of the Boman 
Law. This multiplicity of lectures, which astonishes us, has 
this advantage, that the young professor, by trying himself in 
the different branches of teaching, seeks, and at last ascer^ 
tains the natural direction of his genius : this was what hap« 
pened to M. de Sayigny. In 1801, while he lectured in the 
last ten Books of the Pandects, one of the most delicate theories 
of the Boman law. Possession, engrossed all his attention* 
As he had applied himself to study the Texts, he was asto- 
nished at the discrepancy which he found to exist between the 
laws themselves and the commentators* Weis, to whom he 
submitted his Besearches, strongly urged his young disciple 
to publish a special work on a subject, as interesting from its 
difficulty, as from its practical importance. The Law of 
Possession, composed during the winter of 1802, appeared 
at the commencement of the following year ; and from its 
appearance had a great and well merited success. This suc- 
cess, a thing rare for a book on Jurisprudence, has not fallen 
off even to this day ; and the book, attacked more than 
pnce, has remained for these forty years past the most im- 
portant which has been written on that difficult doctrine. 
If it is one of the marks of genius, to be always prepared to 
find out and satisfy the actual wants of the Science, it may be 
said that this characteristic has not failed in M. de Savigny, 
and that never did a book answer better than his to a real 
demand. There was in all minds a desire to renew scientific 
methods : people were so tired of the arbitrary divisions so 
much in fashion during the preceding century, of those pre- 
tended philosophical theories, of all that bastard scholastic 
doctrine which embarrassed and stifled jurisprudence, that 
everywhere there was felt the necessity of restoring to 
Science its youth, and of refreshing it in these pure springs, 
where thought imbibes new life. Already had Hugo raised 
at Gottingen the standard of Beform : he next attacked with 
a sharp criticism the idols of the last age : he had made a 
breach in that pretended Natural law, which served as a con- 
vienient mask, behind which each so-called philosopher con- 
cealed his reveries. 
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Hugo now attacked with great energy Civil Jurisprudence. 
He resolved to carry the sword into that inert mass, which 
the practitioners transmitted to each other from hand to hand, 
without adding any thing but new errors: of each institution 
Hugo demanded its origin, its object, the reason of its exist- 
ence : the historical reform was then quite complete. But 
Hugo had more talent to criticise than to found ; and in this 
domain of criticism, it was rather as a professor, that he 
acted, than as a writer. His doctrine was, therefore, destined 
to move within a narrow circle, till the time when Savigny 
came to give it a body ; proving by a master- work that there 
was life and futurity in Ihe method, which the Professor of 
Gottingen had restored to honour. 

Hugo, in fact, did not, any more than Savigny, then think 
of founding a new school : they believed themselves to be- 
long to the school of Cujacius, who appeared to them the 
most perfect model of a jurisconsult. The Law of Possession 
is quite in the manner of a Master. It is a book^of one 
single idea, largely developed, and which pervades all the 
work, without any parasitical discussions projecting beyond 
the foundation. One cannot help admiring the wisdom, 
which presides in the order of the whole, and in the arrange- 
ment of its parts; but, I venture to say, this book, admirable 
from its methods is not one of those works, which, in re- 
vealing some fruitful principle, open a new era in Science. 
We recognise in this treatise a young man, who, recently 
admitted into the sanctuary, does not carry his views beyond 
the texts which he studies. Savigny here takes the Boman 
law as an infallible point from which to start, throws aside 
the thorns with which the commentators had covered this 
ancient monument, restores to light the Roman theory, dis- 
encumbers it of the entanglements under which the German 
law and practice had stifled it, and when he has finished this 
work of reconstruction, reposes, delighted with the form, and 
thinking but little of the political importance, or even of the 
practical interest of the doctrines, which he has restored. 

The success of the book, spreading over all Germany, the 
name and the method of the young professor brought him 
the most advantageous proposals. Heidelberg and Greifs- 
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wald offered Mm a chair on the most splendid conditions. 
The competition of the German universities keeping all eyes 
open to the merit which begins to display itself, is not one 
of the least advantages, of that organisation, from which we 
have so much to borrow. M. de Savigny did not accept 
these proposals. Having lately married, he had reserved to 
himself some years of leisure, in order to accomplish the 
scientific travels which were to finish his literary education. 
He -visited the libraries of Heidelberg, of Stuttgard, of Tu- 
bingen, of Strasburg, making everywhere researches, copies, 
extracts, for that ** History of the Glossators," with the 
idea of which Weis had inspired him. In the month of 
December, 1804, Savigny came to Paris. An unfortunate 
event occurred on his arrival, which occasioned him a great 
deal of vexation and regret. There was stolen from behind 
bis carriage a trunk containing all his papers, the fruit of his 
researches in the different libraries of Germany, and so 
many unfinished labours, which were never recommencedi 
for that would have required a return of the early ardour of 
youth, and the buoyant, happy disposition which had in- 
spired them. In Paris he lived near the Library, resorted 
to it every day, and had copies made for him of several 
French manuscripts ; among others, the unpublished letters 
of Cujacius. 

In 1808 M. de Savigny accepted the first place in the Uni- 
versity of Landshut, to which some years previously there 
had been transported the ancient and celebrated University 
of Ingoldstadt. His residence in Bavaria was not of long 
duration. In 1810, M. William de Humboldt, Minister of 
Public Instruction in Prussia, caused him to be offered a 
chair in the new University of Berlin. Savigny accepted im- 
mediately, less from any views of personal interest, than from 
hatred of the foreign domination, which then oppressed the 
south of Germany, and from devotion to the country, which, 
by its energetic resistance, remained the last hope of German 
nationality. ' 

War had rendered us imdisputed masters of Germany; but 
the Emperor, it must be admitted, had made a strange ^-buse 
of victory, when, wounding the people in what they held 
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most dear, he hod wished to annihilate German nationalityi 
and to transform into French departments^ the fairest pro* 
vinces of the ancient Empire. The kingdom of Westphalia 
was the most insolent defiance which conquest could adopt. 
A king^ who was merely the prefect of his brother ; a court 
which was not held in the country ; ministers foreign to a 
nation whom they pretended to govern, were to the Germai^ 
patriots a cruel injury, an afiront more hard to bear, than was 
for xis the invasion of 1815; for, if the fate of arms was 
adverse to us, foreigners, at least, have never governed us. 
Prussia combated to the last moment, to preserve the me- 
naced nationality; and when laid prostrate by the bloody 
defeat of Auerstadt, mutilated by the treaty of Tilsit, it 
became necessary to renounce Halle, that university alto* 
gether Prussian, the rival of Leipsic, the creation of Tho* 
masius, it was with accents of despair that King Frederic 
William separated himself from this ancient jewel of his 
crown : — " Dear inhabitants of our faithful provinces," wrote 
he in a proclamation of the 21st July, 1807, •* you know my 
sentiments and the deplorable events of last year. Our arms 
have been defeated : we must accept peace such as circum- 
stances impose : we must break asunder those ties which ages 
had sanctioned, the most sacred compacts, love and con- 
fidence. Fate ordains it : the father is separated from his 
children; but neither fate nor power shall erase from my 
heart the remembrance of you." 

To this afflicting appeal the professors of Halle had an* 
swered, by approaching close around the Eang, and requesting 
the creation of an university at Berlin itself. This project, 
delayed until the departure of the conquerors who occupied 
the city, was then executed upon a large plan. At the 
request of William de Humboldt, the magnificent palace of 
Prince Henry was given by the King for the accommodation 
of the university, and an annual endowment of 150,000 dollars 
was granted to the new establishment. To the faithiul pro- 
fessors of Halle, — Beyme, Schwalz, Hufeland, Niemeyer, 
Schleiermacher, there joined themselves, Niebuhr, who 
had become a professor from patriotism, Eichhom, and de 
Savigny. Then comnaenced, with an ardour like that of 
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a crusade, lectures which, far from allowing Prussia to de- 
scend from the literary rank in which Thomasius had placed 
her, raised her if possible still higher, and notwithstanding 
her disasters and reverses, maintained Berlin as the capital of 
German civilisation. '* Ah I" said Niebuhr, who in this move- 
ment played one of the principal parts, — " what a delightful 
time was that, when the imiversity of Berlin was opened 1 
those days of inspiration and of happiness, during which I 
lectured and composed this book (the Roman History) ; to 
have known them, and to have seen the year 1813, were suf- 
ficient, alone, to render a life happy, notwithstanding the 
hardships experienced during the rest of it." 

Between Niebuhr and Savigny there was established a 
warm friendship. Savigny was the first auditor of those 
extempore discourses, when Niebuhr, in all the impetuosity 
(phrenzy) of his imagination, created from all kinds of writ- 
ings a new Boman world; and, like the Arabian story- 
teller, while he charmed all those who heard him, was himself 
captivated with the wonders of his own fancy. Niebuhr^ 
on his side, could not separate himself from this grave and 
severe friend, whose genius rendered his own more perfect ; 
and in the Koman History, where the Dane pours out in 
each page the overflowings of his heart, the name of Savigny 
often occurs as a cherished remembrance. 

IV. Our author proceeds to give an interesting account of 
the celebrated dispute, which took place in Germany at the 
time of the general peace in 1814 and 1815, between M. 
Thibaut and M. de Savigny, and their respective adherents, 
on the important subject of Codification. 

The wars of 1814, which were so fatal to us, restored to 
Germany her independence; but when the foreign tide 
retired, the most grave political questions appeared: the 
business to be done was nothing less than to reconstruct all 
that great country. Of the ancient German Empire, over- 
turned by conquests, there remained only ruins. The French 
Institutions were regarded as a vexatious memento of ten 
years of wars and defeats. In political organisation, in the 
laws, in the institutions, every thing was to be re-founded. 
It was then that a voice came from Heidelberg to offer to 
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Germany a project, which wanted neither interest nor 
grandeur. The success of 1814 had been achieved by the 
awakening and the sudden expansion of the national mind. 
The combat had been, not for Prussia or Austria, but for the 
common native land, Germany. In this struggle petty 
provincial jealousies had completely disappeared. The desire 
and the conviction of the necessity of union was in all hearts ; 
the Congress of Vienna, which then deliberated, laboured in 
its fashion to lay the foundation of that unity in the secular- 
isation of the ancient ecclesiastical principalities, in mediation 
among that crowd of petty princes, whose independence and 
jealousy had caused the weakness of the country ; the course 
was fair, and the occasion favourable for all the friends of 
their country. Thibaut believed the moment had arrived 
for demanding a code, which should be common to all 
Germany, and which, since political unity could not be 
expected, might maintain at least the national unity, by 
unity in legislation and in the teaching of the law. 

** There are two conditions," said he S " which ought to be 
required of every legislation, — that it should be as perfect as 
possible both in form and in substance ; in other words, the 
language of the laws ought to be clear*, exact, precise; 
and the institutions ought to correspond to the wants of 
the nation. Unfortunately, there is not a country in Ger- 
many where even one of these conditions is fulfilled, or half 
fulfilled. Our German law is nothing else than a confused 
mass of contradictory regulations, which counteract and 
annul each other. It might be said, that our legisla- 
tion undertakes the task of rendering Germans strangers 
to each other, and of preventing judges and advocates 
from ever acquiring -solid knowledge. And even although 
we should possess profoundly this legal chaos, we should 
not have made much progress with all this erudition. For 
our national law is so incomplete, so imperfect, that of a 
hundred questions which present themselves, there are 
always at least ninety-nine which are decided by some one 

' Ucber die Nothwendigkeit eines algemeinen biirgerlichen Rechts fiir 
Deutschland. 18H. 
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of the foreign legislations, which we have adopted in our 
tribunals: I mean the Canon law, or the Koman law. 
It is difficult to imagine any thing more disastrous. Except 
what concerns the constitution of the Catholic Church, the 
Canon law has no sort of value, it is a heap of dispositions, 
obscure, mutilated, incomplete: often these regulations are 
merely a blunder of the first interpreters of the Boman law ; 
and there is revealed in it a tendency so decided in the 
spiritual power, to encroach in the affairs of this world, that 
a wise government ought to search elsewhere for its rules 
of decision. 

" There remains the last and the most important source of 
our legislation, the body of the Roman law, that is to say, 
the work of a foreign nation, a work accomplished at a period 
of the most profound decline, and which, at each page, bears 
the vestiges of decrepitude. The blindness of passion alone 
could have induced any one to congratulate the Germans on 
having received into their legislation this undigested work, 
and seriously to advise its conservation." 

" It is (say they) an infinitely complete collection. That 
is incontestable ; in like manner, as it would be true to say, 
that Germany is infinitely rich, because it possesses all the 
treasures concealed in its soil down to the centre of the earth. 
To extract these treasures without expense — there is the 
difiiculty. I shall say quite as much of the Boman law. It 
is, beyond doubt, that jurisconsults of profound science, of a 
penetrating intellect, of a patience that will stand every trial, 
will succeed in establishing, upon every point, a complete 
system, which they will know how to discover in the scattered 
fragments ; and that, in a thousand years, perhaps, we shall 
be fortunate enough to obtain a classical and complete woi'k, 
upon the thousand important points which now-a-days are 
still buried in chaos. But of what importance is it to the 
country, that good views and rules are preserved in some 
learned books? What is necessary for it is, that the law, in 
a manner, live in the head of the judge and of the advocate, 
that it be easy to acquire a complete knowledge of the 
law. This is what will be always impossible with the Eoman 
law." 
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These criticisms, which struck many people as just, re- 
sounded through Germany. As a savant, and as a patriot, 
Thibaut found an echo in all hearts. Feuerbach at Munich, 
Schmidt at Jena, Pfeiffer at Cassel, united themselves to 
the Professor of Heidelberg, in order to demand a code, 
which would extricate Germany from the extreme confusion 
into which her jurisprudence had fallen. The views of 
Pfeiffer resembled very much the wise views, which had 
presided in France over the composition of the Code Civil. 
Pfeiffer, a man of practice and of experience, did not desire 
any sudden and rash innovations ; but he wished to carry the 
axe into the juridical labyrinth, and he demanded a code 
which, without innovating, should pronounce upon the doc- 
trines which were to be followed, and upon those which were 
to be rejected ; in a word, a code new in form, old in sub- 
stance or at bottom. 

The ideas of reform were rapidly gaining ground, when 
there appeared on the arena an unexpected adversary, M. dc 
Savigny. The treatise which he published on this occasion, 
under the title of " The Vocation of our Age for Legislation 
and Jurisprudence," caused a deep sensation, which has not 
yet been effaced. This writing, destined to survive the cir- 
cumstances which had led to it, was nothing less than the 
confession of faith of a new school, which broke loose from 
the methods of the last century, and, under the name of the 
Historical School, openly declared war against the reigning 
system. The contest also was carried on from the first 
moment with extreme keenness; Hugo and Schrader sup- 
porting Savigny, Feuerbach and Goenner defending Thibaut. 
Even now, at the distance of twenty-five years, the fire still 
lies smouldering under the ashes, and the discussion has been 
kindled up more than once ; for on this field, though narrow 
in appearance, there is debated the perpetual contest of the 
two tendencies, which divide the human mind, the historical 
tendency and the philosophical tendency. 

Considered in this general point of view, the dispute of 
1814 is, for us, a matter of real and true interest; for the 
question, which was then discussed in Germany, is now 
agitated among us in the high regions of jurisprudence, in the 

c 2 
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administration and the constitution even of the country. 
Whenever we go to the bottom of the systems which divide 
public opinion, we find, as the chief reason of their contra- 
riety, the two tendencies which I indicate ; and it is not the 
jurisconsults only, who would gain by meditating upon the 
value and the force of the views, which M. de Savigny has 
expounded and defended. 

The question of codification, which was for Thibaut the 
principal question, had in the eyes of Savigny only a 
secondary importance. Our jurisconsult did not deny that it 
would sometimes be convenient to give a neat, fixed form to 
the existing usages ; according to him, that set form, from its 
suspending the natural march of jurisprudence, had more in- 
conveniences than advantages ; but in certain circumstances 
it might be necessary to have recourse to it. In short, 
upon this question Savigny took for his motto the 64th 
aphorism of Bacon : 

" That it would be desirable that the revision of law 
should be made in an age, superior in science and experience 
to the ages, whose acts and monuments are revised. For," 
added the Chancellor, " it is pitiable, to see an age ignorant, 
and without wisdom, mutilate arid restore without taste the 
works of antiquity." 

Now had Germany, then, arrived at the epoch desired by 
Bacon? And, above all, did political circumstances then 
permit such a reform to be seriously thought of? On this 
point, in combating codification, Savigny gave proof of a 
patriotism not less ardent than that of Thibaut, and of an 
intellect more steady and more wise. In theory nothing is 
more beautiful, nothing politically more useful than unity of 
legislation. Half a century of ignorant or passionate de- 
clamation will take nothing from the merit of our codes. 
But for Germany, in 1814, this fair project was quite im- 
practicable to any good effect. It could not be expected, that 
Prussia would renounce her Land-Recht, or Austria the code 
which she had established only a few years before ; and that, 
in order to accept a new code, upon the composition of which 
people had difficulty in understanding each other, and could 
not be expected completely to agree. In raising, then^ the 
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question of codification, only one solution, which it was easy 
to foresee, could be arrived at, — the composition of a code, 
peculiar to each of those petty kingdoms, created by the 
Congress of Vienna, which being no longer restrained by the 
connection with, and the respect for the ancient majesty of 
the Empire, would all aspire to independence and to absolute 
sovereignty. The political result of these codes, a result 
equally foreseen, and equally dreaded by the two adversaries, 
was to give a body to the factitious divisions of diplomacy ; 
it was to create Badeans, Hessians, Bavarians, who would be 
distinguished, at least by their civil law, from Saxons and 
Prussians ; it was to render more and more strangers to each 
other, by that diversity of jurisprudence, which leads to 
diversity of interests, people, who were children of the same 
stock, and who had hitherto had one and the same basis of 
legislation. And, in fact, whatever were the defects of the 
ancient jurisprudence, it had at least this merit, that its prin- 
ciples were admitted, under the name of the common law, by 
all the tribunals of Germany : further, this common law was 
taught in the universities, the great corporations, to whom 
Germany has owed, down to this day, the progress which it 
has made towards unity. What behoved to happen, when a 
particular code should introduce into the system of in- 
struction the same diversity, as in the jurisprudence ? Would 
it not be to sacrifice the result painfully attained through 
several ages of efforts — unity by teaching ? That Savigny 
had reason to express this dread, I leave to be judged of by 
all those who have followed with any attention, the march of 
the German universities, during the last twenty years. Let 
them say, whether there is not now a marked inclination in 
aU the governments to create, in some measure, provincial 
universities ; an inclination, which discloses itself in a dis- 
tressing manner in the exclusive choice of professors of the 
particular country, and in the exaggerated development of 
certain parts of the course of instruction. 

V. Having stated the result of the discussions on the 

I subject of codification in 1814 and 1815, so far as applicable 

to the particular state of the peoi)le of Germany at that 

time, as sufficiently matured in intelligence, or not, for 

c 3 
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making the experiment with success^ and as in connection 
with the political state and views of the different govern- 
ments of Germany at that period^ M. Laboulaye proceeds 
to the general discussion of the question^ as universally 
applicable, and as a question of science : — 

** The political question being discarded, there remained 
a scientific question, which, for Savigny, constituted the 
true point of difficulty. It was not solely upon codification 
that our lawyer differs materially from the opinion of Thi- 
baut; between the views of these two men there lay an 
abyss. Savigny was sensible of this contrariety, and it was 
in seeking to account to himself for this disagreement, that 
he founded a doctrine which distinguishes the historical 
school from the ancient French and Dutch schools, with 
which it has, in other respects, more than one point of 
contact ; and from the non- historical school, of which Thibaut 
was, if not one of the soundest, at least one of the most 
spirited champions. 

" There prevailed, then, in Germany, as at present in 
France, an opinion too easily received, viz. that the legislator 
is all-powerful in modifying and changing institutions, and 
that every thing can be done by force of laws. This idea, 
false from its exaggeration, and which gives to a man over 
the manners and the destinies of a nation an influence which, 
happily, cannot belong to him, was a bad remnant of the 
philosophy of the eighteenth century ; it was a consequence 
of those opinions, which, confounding law and morality, 
admit a law of nature or a law of reason, a perfect ideal of 
legislation, of which the different codes are only a transient 
alteration, and which equally suits all nations and all ages. 
It is thus, that in our days Bentham, the most perfect repre- 
sentative of these false theories, went about, offering to 
country after country, to Maddison, President of the United 
States of America, to the Governor of Pennsylvania, to the 
Emperor Alexander, to the Cortes of Spain or of Portugal, 
that eternal civil or penal code, which was to suit indiscrimi- 
nately countries, however different in manners, in climate, 
in past progress and advancement. Thibaut, without going 
so far as Bentham, shared, nevertheless, like the lawyers of 
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his age^ these same opinions. It was from the legislator, 
that lie wished to obtain, what Savigny expected only from 
the science. 

" Thibaut had little belief in the importance of historical 
studies, because he did not admit the influence of the 
national character on the development of legislation. Private 
law, especially, seemed to him to be in a manner written in 
the hirnian heart. It was a rule to which our mind and our 
reason rose of themselves, and which had no occasion to bend 
or adapt itself to circumstances. He termed law Juridical 
Mathematics, upon which times and places have no hold or 
bearing. For him, historical studies were nothing but the 
researches of an idle erudition, and he did not hesitate to say 
of the lawyers of the school of Savigny what Mallebranche 
said of certain savants : — * The savants study rather to 
acquire a chimerical greatness in the imagination of other 
men, than to give to their niind more strength and enlarge- 
ment. They make of their head a sort of wardrobe or 
museum, in which they heap up, without discrimination and 
without order, whatever bears a certain character of eru- 
dition ; I mean whatever may appear rare and extraordinary, 
and excite the admiration of other men. They glory in as- 
sembling in this cabinet of curiosities antique pieces which 
have nothing rich and solid, and of which the price or value 
depends only on fancy, passion, or chance.' According to 
Thibaut, ten lessons on the laws of Persia or of China were 
more useful than the interminable researches of all the 
commentators on the variations of the Koman succession. 
All those performers of Micrology, as he pleasantly called 
them, so proud of and so happy in their imperceptible dis- 
coveries, reminded him of those good Spanish monks, who 
gloried so much in possessing a piece of the ladder which 
Jacob saw in a dream, the most wonderful, assuredly, of 
all the relics. Of that Past, of which Savigny accepted the 
inheritance with devotion, Thibaut said what Winkelmann 
wrote of the Greeks, — *The ancients were so great, only 
because they had not our science, that is to say, the art of 
knowing what others have known before us.' And with 
regard to the succession of laws, of which the Berlin pro- 

c 4 
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feasor admired the marvellous connection^ Thibaut chose, 
on that point, to be of the opinion of that good devil, 
Mephistophiles : 

£s erben ach Gesetz und Rechte, 

Wie eiue ew*ge Krankheit fort, 

Sie schleppen von Geschlechte sich zum Geschlecbte, 

Und rucken sacht von Ort zu Ort ; 

Vemunft wird Unsinn, Wohlthat Plage, 

Weh dir das du ein Enkel bist * 

** This direction of ideas, which was not confined to Thi- 
baut, rendered all codification dangerous; for far from 
securing to Germany a national law, a code compiled by 
unskilful hands might impose on it a legislation, vague, of 
mediocrity, and which would have by no means favoured the 
unity desired to be established. The example of France, 
held up by Goenner, could not be an authority ; for, besides 
that nobody wished any thing resembling our codes, and that 
it was the fashion to abuse our civil laws, with as much 
injustice as bad taste, Savigny remarked with reason, that 
in France the eminent merit of our practitioners, the good 
sense characteristic of the national genius, the perfection of 
the language, had been able to preserve from the dangers of 
a sudden or rash innovation ; but that nothing similar could 
be hoped for in a country, where the pure science absorbs all 
superior minds (les bons esprits), and where practice finds 
none to embrace or occupy themselves with it, but the worst 
species of people, theorists who have remained in the old 
route. Confidence could not be had, according to a sprightly 
expression of Bluntschli, in the physicians who presented 
themselves ; for they were, of all, themselves the most sick 
or diseased. Besides, had not people before their eyes the 
sad example of the Bavarian Criminal Code ? This work, 
digested by Feuerbach, the first criminal lawyer of Germany, 
discussed during nine consecutive years by three learned 
Commissions, had introduced merely a legislation, which it 

» " Statutes and laws succeed each other like an everlasting disease. They 
creep and crawl from generation to generation, and move slowly from place to 
place. Reason becomes folly ; a good deed or benefit a plague. Woe to thee 
that thou art one of the family." 
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was found impossible to execute ; and only two years after 
its appearance^ one hundred and eleven novels had over- 
turned^ in the most essential points^ this dream of a theorist. 
To this example of the little vocation or capacity of Ger- 
many for legislation^ it was easy to add the Land-Recht, the 
Prussian code, which Savigny, in a movement of enthusiasm, 
might place above the Code Civil, but which is nevertheless 
One of the most awkward, or stupid (lourdes) compilations 
which ever issued from the hands of men, and which, allow- 
ing particular customs to continue, without serving except 
as supplementary legislation, has all the practical incon- 
veniences of a code, without having, in the least, the political 
advantages. 

" Why, then, does law thus elude the grasp of man ? What 
is its nature and its character ? It is to this question that 
Savigny was irresistibly brought back ; and the following is 
his solution : — 

" ^ As far as we go back into History, we see that the civil 
law of each people has always its determinate and peculiar 
character, like habits, manners, the constitution itself. Law 
is not, then, an absolute rule, like morality, or an institution 
indifferent, and which does not belong to the country ; on 
the contrary, the law is a function of the national mind, it 
is a manifestation which has no proper life of its own, a 
capacity of the nation, which reflection separates and ab- 
stracts, but which does not exist by itself with a distinct 
entity. As the human body changes and develops itself 
perpetually by an insensible movement, so does the social 
body ; the law is one of the forces or faculties of this great 
body, and not a garment, which may be put on, taken off, 
or changed, at the pleasure or the caprices of the day. At 
all epochs, the law maintains itself in an essential relation 
with the nature and character of the people whom it rules ; 
and its development cannot be better compared than to the 
progress of language. In language, as in law, there never 
is a time of absolute stoppage; both are subjected to the 
same march, and to the same alterations as the other modes 
of the national activity ; of both the progress is (fatal) fated 
or destined. The law, like the language, grows or increases 
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with the nation, suffers and prospers with it, and perishes, 
when the nation disappears. In short, the law is bom, and 
always develops itself in a customary manner (de fa^on 
coutumi^re), if I may be allowed this expression ; it exists 
in a latent state, in the manners, and in the public opinion, 
before being realised in legislation. Its force, or power, is 
internal, and by no means proceeds from the arbitrary deter- 
mination of the legislator. Laws are written ; they are not 
invented.' 

" What part, then, belongs to the legislator, and what influ- 
ence can he exercise over the law by legislation, properly so 
called ? The part of the legislator, said Savigny, is a second- 
ary part To remove the obstacles which obstruct or impede 
the march of the institutions in progress, to give by the legis- 
lative sanction juridical life to institutions which are esta- 
blished, in some manner, of themselves ; to cut off all dead or 
parasitical branches, in a word, to play the part of the Praetor 
at Rome, or of the ancient French parliaments, when they 
pronounced decrees, or passed acts of regulation (Arrets de 
R^glement), — this is all that belongs to the legislator ; and if, 
mistaking his mission, he endeavours to put his own ideas in 
the place of the national ideas, he will miserably confound all 
legislation. The function of the legislator is then one of the 
most delicate; for it demands, as Bacon required, a perfect 
knowledge of the ancient institutions, a superior intelligence 
of the new wants ; there is required, in this respect, extreme 
prudence, great experience in human affairs ; and it would be 
folly to allow any profane person to undertake, with impure 
hands, this mysterious operation. Now, added M. de Savigny, 
in these days neither men nor the science, nor even the juridical 
language, are fit or sufficient for this great work; we must 
still wait. When, by earnest studies^ we shall have acquired 
a more profound knowledge, when we shall have suitably 
exercised our historical and political faculties, we shall be able 
to pass a judgment upon the subject-matter submitted to us. 
Let us still doubt, and let us not hasten to take up the dis- 
secting knife of the surgeon, for we might cut living flesh, 
and incur in future the most dreadful responsibility. No 
precipitation. When the Jewish people chose not to wait on 
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Mount Sinai for the laws of God, they made for themselves, 
through their impatience, a calf of gold ; and to punish them 
the true tables of the law were broken in pieces. 

" From this legislative theory, Savigny deduced the method 
of studying and of teaching the law. * The character of our 
school is not, as some new adversaries have unjustly reproached 
it with, an exclusive estimation of the Boman law, any more 
than the absolute maintenance of certain doctrines ; on the 
contrary, we are carefully on our guard against falling into 
such errors. The object of the science, such as we under- 
stand it, is to trace to its first root every doctrine transmitted 
to us by the past, and to discover its organic principle, so 
that what still lives in this doctrine may be detached from 
what is dead, and now beloi^s only to history. The body of 
jurisprudence which we have received is composed of a triple 
element — the Roman law, the German law, and the successive 
modifications of these two primitive elements. The Roman 
law, without speaking of its historical importance, has this 
advantage, that by the high degree of cultivation at which it 
had arrived, it serves at once as a model and an ideal for the 
modem science. The German law has not this advantage ; 
but to make amends, there is one circumstance through 
which it prevails over the Roman law ; it is more inherent 
in our manners and habits, and if I dare use the expression, 
it has a nearer, stronger hold of us ; and because its ancient 
forms may have disappeared, it would be a great error to 
conclude that it has retired from our legislation. The sub- 
stance of these forms, the national spirit which had inspired 
them, has survived even these forms; and more than one 
German institution is destined still to be revived, both in 
the constitution, and in private law ; I speak of the spirit of 
these ancient institutions, and not of the letter ; but it is by 
studying the letter, that we jurisconsults learn to know and 
divine the spirit. Finally, we must not neglect the alter- 
ations, which these two primitive elements have undergone. 
In the long course over which they have run, to come to us, 
there has been more than one transformation required by the 
wants of the nation, or brought about by the influence of 
lawyers. This latter influence has even acted more forcibly 
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than the former ; and to determine the part which the juris* 
consults haye performed, we should haye a history of juris* 
prudence during the middle ages. In the study of this last 
source of our law, the principal effort ought to be equally 
directed to separate the liying element of the actual juris- 
prudence, from all that inert mass with which the ignorance 
or folly of the last ages haye encumbered us.' 

'^ Such is the doctrine to which M. de Sayigny has attached 
his name ; it approaches, in more points than one, to the 
analogous ideas formed in oar days by the excellent minds, 
who, in France, have regenerated history and philosophy. 
To recognise in all moral science the element, which ages 
transmit from hand to hand, to discuss that element, and 
after a just criticism to secure to it its legitimate share of 
influence, to consider the present as an arch thrown between 
the past and the future, and never to forget that we cannot 
break it up on one side without falling into the abyss, — ^these 
are, it should seem, irreproachable data, and yet aU new. 
It is by this recognition of the legitimate rights of the past, 
that our age is called upon to distinguish itself from the 
preceding age ; this will be its share, I doubt not, in the 
progress of civilisation ; and this share will suflSce to render 
its name not inglorious in future times." 

VI. M. Laboulaye next proceeds to illustrate the extent of 
the views of M. de Savigny : 

** The views of M. de Savigny have thus an extent much 
greater, than is usually supposed in France ; jurisprudence is 
not their only aim or object, and they are destined to appear 
in a sphere more vast, I mean that of political science, which 
in reality is nothing else, than one of the most elevated 
aspects or phases of jurisprudence. This political science 
(for it is a science quite as real as philosophy and mathematics, 
although people doubt this not a little, looking to the march 
of affairs) — this science will gain singularly by being studied 
in an historical point of view, and it is one of the subjects 
which, in our country, ought in the most lively manner to 
engage the attention of men of talent ; for in such a study 
there is at once glory for the writer, and immediate utility 
for one's country. 
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" When, instead of considering the state as a machine, of 
which we can at will change the wheel work, it shall be 
seen by attentive observation, that a people is a great being, 
having, like a single man, an organisation, a mind (esprit), 
a peculiar vitality, then there will be sent back to the world 
of chimeras all those theories which have no reality, except in 
the brain of their inventors. An Utopian, who should propose 
to substitute, in place of the languages of modem Europe, the 
Chinese or the Sanscrit, would be laughed at. Is it less 
ridiculous to give our charter to the Turks, and to create, in 
words, powers, when these powers do not exist in the 
country ? It is not chance, beyond doubt, which has divided 
Europe among French, English, Germans, Bussians, and 
created a French, German, Kussian, or English language ; 
each of these languages belongs to, depends upon, or cor- 
responds to the very genius of the people ; so it is with the 
civil legislation, and with the political legislation of each of 
these great nations. Their laws are a part of their social 
existence. To impose upon a nation arbitrary forms of 
government, without consulting the elements which exist, 
is as impracticable, and much more dangerous, than to realise 
an universal language. Political ideas have their fated, 
destined development, Uke juridical ideas, like literary ideas ; 
and the whole social body suffers and is oppressed whenever 
an unskilful hand opposes or counteracts their natural ten- 
dency — a hint to those great men of the day, who imagine 
they create laws and found institutions, when they write a 
few lines upon a piece of paper, that is forgotten next day ; 
and who despair of society, because it resists, by the energy 
of its vitality, the remedies of ignorance and quackery. 

" To consider merely the scientific interest, what a difference 
there is between studying political science according to the 
abstract maxims of the Utopians, or by the patient obser- 
vation of history. When I read some of these great system- 
atic writers, a Bousseau, a Hobbes, a Ficht^ a Hegel, it 
seems to me that society, such as they represent it, is a com- 
pany of players ; kings, people, families, individuals, all the 
world, live with a borrowed existence : it is the breath of the 
machinist, which animates these personages of the theatre : 
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the illusion is sometimes pushed to the last degree of possi- 
bility, and almost reaches reality ; but it is merely an illusion. 
The book being shut, as soon as we wish to realise the fancied 
political system, this imaginary world vanishes ; and as there 
is at the bottom of all these systems nothing but one and the 
same egotistical thought, the merciless result of all these 
doctrines is, despotism placed at the top, or at the bottom of 
society. Revolutionists and tyrants, democrats and despots, 
have always found in these Natural systems the justification 
and the consecration of absolute power. At the outset Hobbes 
and Bousseau shake hands with each other; they again 
meet at the end of their journey, to found despotism, the one 
under the name of royalty, the other under the name of the 
sovereignty of the people. On the other hand, when we 
study political science in history, we enter, from the first 
step, upon a new world ; there is no longer that uniformity 
of words and thoughts, which reveal but too clearly the hand 
of the theorist ; there is, on the contrary, human activity in 
all the variety of its development. Each people fulfils its 
function, as a laborious workman ; each has its destination, 
like its particular physiognomy ; each labours for itself in its 
own peculiar interest ; and in the hands of the master, who is 
God, the egotistical, selfish labour of each becomes useful, 
and is lost in a common work, which is the profit, the ad- 
vantage, and welfare of all. Thus, in this great workshop, 
in which civilisation *i8 elaborated, each nation has its own 
part and its peculiar serious mission ; in the north the mine 
of thought is driven to the last vein ; in the south the form 
is given to it which makes it live ; every where movement, 
every where variety, every where life, but a life peculiar to 
each nation, and not only to each nation, but also to each of 
the individuals of whom that nation is composed. And all 
those passions which agitate, and all those ideas which rouse, 
all these forces, in a word, more various than contrary, which 
make the life of nations,. have in each country, and in each 
age, a destined direction, a forced inclination. The function 
of the legislator is, to study the direction of the river, and 
to hoDow out for it its bed, if he does not wish that 
the waters, enlarged by resistance, should some day carry 
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away a government which obstructs them, and lay waste a 
country which, if well directed, they would have fertilised 
and enriched. 

" In transferring into the science of politics the doctrines 
which Savigny applied to civil institutions, we perceive there 
is a great analogy between the opinions of the German 
savant and those which M. de Maistre published at the be-* 
ginning of the century; but M. de Maistre, whose views 
were somewhat enigmatical or obscure, and whose language 
is always cruelly ironical, was little understood by an age, of 
which, in more points than one, he was in advance. His 
genius frightened rather than persuaded; he has left ad- 
mirers, and not one disciple. M. de Savigny, on the con- 
trary, has from the first day been the chief of the school in 
a manner, in spite of himself; thanks to the moderation of his 
views and of his character. Every body was eager to place 
himself under the banner of so amiable a master, and his 
first disciples were men who, more aged than himself, might 
have still disputed with him the first place; I mean, Hau- 
bold, Hugo, Cramer, Niebuhr, who all came to range them- 
selves under the new standard, followed by a crowd of young 
savants, who have since acquired a reputation in the science, 
such as Eichhom, Grimm, Dirksen, Hasse, Unterholzner, &c. 

'^ In order to give to the new school a voice, an instrument 
to proclaim its principles and to defend them against the 
attacks which came from Heidelberg and Munich, Savigny,* 
in connection with Eichhorn and Goeschen, founded the 
Journal of Historical Jurisprudence, In the introduction 
which he prefixed to the first Number, he resumed with new 
force his * Profession of Scientific Faith,' a symbol adopted 
by all, whom the North of Germany reckoned distinguished 
minds. Thibaut, in the ^ Annals of Heidelberg,' answered 
Savigny with the courtesy of an adversary, who attempts 
more to shine and dazzle, than to convince ; but Goenner at 
Munich was less measured in his language, and pronounces 
with violence against the school of Berlin : Savigny, on his 
side, replied with sharpness and bitterness. Goenner, at the 
time of the Conquest, had adopted with eagerness the Code 
Napoleon, and in the eyes of Savigny this adoption was an 
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act of cowardice and baseness (lachete) ; but his reply never- 
theless went too far, and Goenner certainly did not merit 
the kind of contempt, with which he was refuted. Polemics, 
however, suited ill the excellent mind and the excellent heart 
of a man, who had entered upon the science, not to destroy 
but to found, and who had no wish to use in the quarrels of 
party, an activity entirely devoted to the advancement of the 
science. After his reply to Goenner, Savigny renounced 
polemics for ever; and when, fifteen years afterwards, he 
put together the pieces of this grand discussion, he deter- 
mined not to add to it, what he had written against Goenner ; 
having^ he said, in no respect changed his opinions, but having 
no desire, after the lapse of many years and the death of his 
adversary, to revive a discussion, quite of circumstances, and 
which had taken the character of a personal polemical dispute. 
I do not see that M. de Savigny has since that time departed 
from that wise reserve, at least I do not know that the acri- 
monious attacks of the most rude adversary whom the his- 
torical school has met with (I allude to M. Gans), have in- 
duced our jurisconsult to break the prudent silence which he 
had imposed upon himself."* We shall conclude this notice 
in our next Number. 

* It may perhaps excite surprise, that I do not dwell at greater length upon 
the attacks of M. Gans, and on the pretended philosophical school which raised 
its flag against that of the historical school ; but it is because, in reality, and 
notwithstanding his prodigious mind, M. Gans has never formed a sect : he is 
the sole master, and the single disciple, of that school, which transported the 
doctrines of Hegel into jurisprudence ; and even yet he has not come to the end 
of the course which he had taken. The last volumes of his history of the law of 
succession are as wise, and as historicalf as the first are philosophical. The work 
of Ganz is un tour de force, not a system. 
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ART. EL — THE LAW OF ESTATES, 
CHAP, III. ESTATES FOR LIFE. 

We shall now inquire, Jirsty what an estate for life is ; 5C- 
condlyy how this estate may be acquired; thirdly ^ how it 
may be held or enjoyed ; and fourthly , how it may be 
aliened. 

And first : What an Estate for Life is. 

Estates for life are of two kinds, either expressly created 
by deed, will, or other legal assurance, or deriving their ex- 
istence from the operation of some principle of law. 

In this chapter we shall treat only of the first. A tenant 
for term of life is, says Littleton, speaking of this kind*, 
"where a man letteth lands or tenements to another for 
term of the life of the lessee or for term of the life of 
another man. In this case the lessee is tenant for term of 
life. But by common speech he which holdeth for term of 
his own life is called tenant for term of his life, and he which 
holdeth for term of another's life is called tenant for term of 
another's life," or more commonly pur auter vie. 

This is Littleton's definition, that given by Mr. Cruise^ is 
more extensive and equally correct : " An estate for life is a 
freehold interest ; the duration of which is confined to the 
life or lives of some particular person or persons, or to the 
happening or not happening of some uncertain event." This 
estate may exist not only in corporeal but also in incorporeal 
hereditaments. * 

It is in most respects similar to the ususfructus of the 
civil law, which is thus defined in Justinian's " Institutes," 
Ususfructus est jus alienis rebus utendi fruendi salvd rerum 
substantidy for the tenant for life has a right to the possession 
and an annual produce of the land during the continuance of 
his estate without having the proprietary, that is, the absolute 

* S. 56. 8 1 Cru. Dig. 104. » Co. Litt. 42 a. 
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Every tenant for life bas a right to the foil use and enjoy- 
ment of the land, and of all its annual profits, during the 
continuance of his estate. He is also entitled to estovers ; 
that is, to an allowance of wood for fuel, repairs, and the like, 
which he may take upon the land, without any assignment, 
imless restrsuned by special covenants ; for modtis et conventio 
vincunt legem ; but affirmative covenants do not restrain.^ 

Tenants for life may cut down timber trees, at seasonable 
times, for the reparation of houses and fences ; but a tenant 
for life cannot cut down timber to build new houses, or to 
repair those that he himself has improperly suffered to fall 
into decay. And where he cuts down more timber than is 
necessary, it is waste, though he assert that he cut it down 
to employ it in future reparations.' 

Where a tenant for life dies before harvest time, his ex- 
ecutors will be entitled to the crops then growing on the 
lands, as a return for the labour and expense of tilling and 
sowing the ground ; which the law calls emblements. This 
rule extends to every case in which the estate for life deter- 
mines by the act of God, or the act of the law ; but not where 
it is determined by the act of the tenant. Thus, if a woman 
who holds lands, durante mduitate, which is an estate for life, 
BOWS them, and afterwards marries, she will not be entitled 
to emblements, because, her estate determined by her own 
act.^ 

The word " emblements" only extends to such vegetables 
as yield an annual profit, and raised by the yearly expense 
and labour of the tenant ; so that if a person who is tenant 
for life plants fruit trees, or oaks, ashes, or elms, &c., or sows 
the ground with acorns, his executors will not be entitled to 

Ihe English law took no notice of feuds until they became hereditary at the 
Norman Conquest, and that feaJty, as well as the other feudal incidents, were 
consequences of the perpetuity of fiefs, and did not belong to estates for life ; 
but the better opinion held by Wright and Blackstone (2 Com. 120.) is as 
above. By the revised statutes of New York, vol. L 718. s. 3., all estates are 
declared to he aHodialf and here, therefore, this question does not arise. 4 Kent 
Com. 23. ed. 5. 

» Co. Litt 416.; 1 Cm. Dig. 108. 

« Co. Litt. 53 6., 54 b. ; Vin. Abr. Waste M. ; 1 Cm. Dig. 109. 

» Gland's case, 5 Rep. U6. ; I Cm. Dig. 109. 
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them. But if a tenant for life dies in August, before sever- 
ance of hops, his executors shall have them, though growing 
on ancient roots. ^ 

The advantages of emblements are particularly extended 
to the parochial clergy, by the statute 28 Hen. 8. c. 11. 

The under-tenants or lessees of tenants for life have the 
same, nay greater indulgences than their lessors, the original 
tenants for life ; the same for the law of estovers and emble- 
ments with regard to the tenant for life is also law with 
regard to his under-tenant who represents him and stands in 
his placed and in those cases where a tenant for life shall not 
have the emblements, because the estate determines by his 
own act, the exception shall not reach his lessee who is a 
third person. As in the case of a woman who holds durante 
viduitate, her taking a husband is her own act, and therefore 
deprives her of the emblements ; but if she leases her estate 
to an under-tenant who sows the land and she then marries, 
this her act shall not deprive the tenant of his emblements, 
who is a stranger, and could not prevent her. * The lessees of 
tenants for life had also a most unreasonable advantage, for at 
the death of their lessors the tenants for life, these under-tenants 
might, if they pleased, quit the premises and pay no rent to 
any body for the occupation of the land since the last quarter- 
day or other day assigned for payment of rent.^ To remedy 
which it is now enacted^ that the executors or administrators 
of tenants for life, whether strictly so or not^ on whose death 
any lease determined, shall recover of the lessee a rateable 
proportion of rent from the last day of payment to the death 
of such lessor. 

But although tenants for life are, as we have seen, 
entitled to reasonable estovers, they are prohibited from 
destroying those things which are not included in the tem- 
porary profits of the land, because that would tend to the 
permanent and lasting loss of the person entitled to the inhe- 

* Co. Litt. 35 b. ; Latham ▼. Atwood, Cro. Car. 515. ; 1 Cm. Dig. 110. ; 
Eyans ▼. Roberts, 5 B. & C. 829. 

* Co. Litt. 55 a. 

* Cro. Eliz. 461. ; 1 Roll. Abr. 727. ; 2 Bla. Cora. 124. 

* 10 Rep. 127. » 1 1 Geo. 2. c. 19. s. 1 5. • 4 W. 4. c. 22. 
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ritance. This destmction is caDed waste, and is either to- 
lontary, which is a dime of commismoii^ or permissiyey which 
is a matter of omission onlj. Voluntary waste chiefly con- 
sists: — 1. In felling timber trees (except for necessary 
repairs); — 2. In pulling down houses; — 3. Opening mines 
or pits; — 4. Changing the course of husbandry; — 5. De- 
stroying heir-looms. The estate is sometimes limited ^' with- 
out impeachment of waste,** and in thb case the tenant for 
life has much greater power in aU these matters. ^ But even 
here he is subject to the control of a Court of Equity when 
he interferes with ornamental timber, or commits amilar 
devastation. * 

The rules as to waste rather belong to a treatise on 
Equity than our present purpose, which is to present to the 
student the ordinary rules as to estates. 

A tenant for life is not subject to the payment of any prin- 
cipal sums charged on the inheritance; therefore where he 
pays ofi'an incumbrance of this kind, he becomes a creditor 
on the estate for the sum so paid, for otherwise he must be 
supposed to have paid it for the benefit of the persons en- 
titled to the inheritance ; but if a tenant for life does any act 
which shows an intention of paying off the charge for the 
benefit of the inheritance, he will not in that case be deemed 
a creditor.^ Tenants for life are, however, bound to keep 
down the interest of all incumbrances affecting the inhe- 
ritance ; and it has been determined that the rents and profits 
of an estate for life must be applied, not only in payment of 
all interest due during the possession of the tenant for life, 
but also of all interest due before the commencement of that 
estate.^ 

If the incumbrancer neglects for years to collect his in- 
terest from the tenant for life, he may notwithstanding 
collect the arrears from the remainder-man, though the assets 
of the estate of the tenant for life would equitably be answer- 

> 2 Bla. Com. 122. ; Bowles* case, 11 Rep. 82 &. 

* Chamberlayne v. Dummer, 3 B. C. C. 549. ; Aston v. Aston, 1 Ves. 264. 

* 1 Bro. R. 208, 218. ; 1 Ves. jun. 233. ; E. of Buckinghamshire ▼. Hobart, 
3 Swanst. 199. 

* Tracey v. Hereford, 2 Bro. R. 128. ; Penryn v. Hughes, 5 Ves. 99.; 
1 Cru. Dig. 111. ; Burges v. Mawbey, 1 Turn. & R. 96. 
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able to the remainder-man for his indemnity, and they remain 
answerable for arrears of interest accrued in his life-time.^ 
The true principle on this subject is, that the tenant for life 
is to keep down the annual interest even though it should 
exhaust the rents and profits, and the whole estate is 
to bear the charge of the principal in just proportions.^ In 
respect to a charge upon renewal leases, the tenant for life 
contributes in proportion to the benefit he derives from the 
renewed interest in the estate. The proportion that he is to 
contribute depends upon the special circumstances of the 
case, and the practice is, to have it settled on a reference to 
the Master. ' 

A tenant for life is enabled to incur any proper expenses 
for draining his lands, and to charge the same thereupon.^ 

Although every person having a freehold interest has a 
right to the custody of the title-deeds, yet Lord Hardwicke 
has said, it was the common practice for the Court of Chan- 
cery to direct the title-deeds to be taken from the tenant for 
life, and deposited in Court for the security of the persons 
entitled to the inheritance.* 

In a case where the title-deeds of an estate had been 
sent to a Master in Chancery for the purpose of showing the 
title to a part directed to be sold, and the tenant for life after 
the sale had obtained an order that they should be delivered 
to him^ the persons entitled to the inheritance moved the 
Court of Chancery to discharge that order. Lord Henley 
refused the motion, observing it was his opinion that the 
tenant for life should have the deeds, except when brought 
into Court under an order for safe custody.^ 

If lands are conveyed to a person for his own life, and that 
of A and B, the grantee has an estate of freehold, deter- 
mmable on his own death and the deaths of A and B ; nor 
can there be any merger of the freehold during the lives of 

' Roe V. Pogson, 2 Madd. Rep. 581. 

• White V. White, 4 Ves. 24. 

' Ibid. 9 Ves. 56 ; Allen v. Backhouse, 2 Yes. & B. 65, 

* 3 & 4 Vict c. 55. ; 8 & 9 Vict. c. 56. ; 9 & 10 Vict. c. 101. 
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' Webb V. Lord Lymington, 1 Eden, 8. ; recognised in Duncombc ▼.- Mayer, 
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A and B into the estate which the lessee has for his own 
life ; because^ though an estate for a man's own life is greater 
than an estate for the life of any other person, yet here the 
lessee has not two distinct estates in him, but only one free- 
hold, circumscribed with that limitation as the measure of its 
continuance. ^ 

But an estate for life is subject to merge in the inheri- 
tance; therefore, whenever the tenant for life acquires the 
absolute property or inheritance of the lands, his estate be- 
comes merged or drowned in the fee simple.^ 

An estate pur auter vie will also merge in an estate for a 
man's own life, the latter being the more valuable. Thus, if 
an estate be limited to a person for the life of another, re- 
mainder to himself for his own life, the first estate is merged.^ 

There are many cases in which the act of the tenant for 
life binds the remainder-man, as in the case of boundaries ; if 
upon a difference as to a boundary the tenant for life ac- 
quiesces, and an adjustment takes place, the submission of 
the tenant for life, if without fraud, wiU be strong evidence 
against the remainder-man. So if tenant for life suffer ease- 
ments to be enjoyed out of his lands it is just as good evi- 
dence against the remainder-man as if he were seised in fee.^ 

Fourthly: How an Estate for Life may be aliened. A 
tenant for life has the power of alienating his whole estate 
and interest, or of creating out of it any estate less than his 
own, unless he is restrained by condition.^ But if a tenant 
for life attempts to create a greater estate than his own, it 
must necessarily be void, upon the principle that nemo dat 
quod non hahet If, however, the person entitled to the in- 
heritance is a party to the deed, there the tenant for life may 
join with him in conveying away the entire inheritance.® 

Estates for life were until very recently, in some respects, 

» Co. Litt.41 h. ; 1 Cru. Dig. 105. 

• Co. Litt. 333 h. » Dyer, 10 6.; 11 Rep. 636. 
« Saunders ▼. Annesley, 2 Sch. & Lef. 101. ; 2 Crabb*s R. P. 74. 

' It seems that a condition prohibiting all alienation on pain of forfeiture is 
Yoid, though the estate may be made inalienable in its original limitation, if 
given not for life, but until alienation is attempted. 18 Ves. 433. ; 3 Swanst. 
522. But see Bacon's Tracts, 243. ; Burt. Comp. (737.). 
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considered as strict feuds, being forfeitable for many of the 
causes for which feuds were formerly forfeited. Thus where 
a tenant for life took upon him to convey a greater estate or 
interest than that which he had, whereby the estate in re- 
mainder or the reversion was divested, such conveyance 
operated as a forfeiture of his estate for life, because it was a 
renunciation of the feudal connection between him and his 
lord ; and the person in remainder or the reversioner might 
enter for the forfeiture.' 

Alienations of this kind might be' either by deed or by 
matter of record. By deed, as if a tenant for life made a 
feoffment in fee to a stranger, it was a forfeiture. So if 
there were tenant for life, remainder to another for life, and 
both joined in a feoffinent in fee to a stranger, it was a 
forfeiture of both their estates.^ But now a feofiment has no 
longer any tortious operation.^ And no forfeiture was ever 
incurred by grant, lease for years, bargain and sale, or lease 
and release ; and as fines and recoveries are abolished,- and all 
hereditaments now lie in grant, this kind of forfeiture is since 
these statutes^ came into operation practically at an end. 

A tenant for life may also forfeit his estate by disclaiming 
to hold of his lord, or by affirming or impliedly admitting the 
reversion to be in a stranger, upon the feudal principle that 
if the vassal denied the tenure he forfeited his feud. But as 
by the feudal law the vassal was to be convicted of this denial, 
so in the English law those acts which plainly amount to a 
denial must be done in a Court of B.ecord^ to make them a 
forfeiture ; because such act of denial appearing on record, is 
equivalent to a conviction upon solemn trial All other 
denials that might be used by great lords for trepanning their 
tenants, and for a pretence to seize their estates, were by our 
law rejected, for such convictions might be obtained without 
any just cause; but the denial of the tenure upon record 
could never be counterfeited or abused to any injustice.^ 
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These denials therefore usually occurred in real actions^ 
and as these are now for the most part abolished, this species 
of forfeiture now very rarely occurs. 

Estates for life are also forfeited by attainder of treason or 
felony. Lord Hale says, if a tenant for life be attainted of 
treason, the King hath the freehold during the life of the 
party attainted ; and in the case of felony, the profits of the 
land are forfeited during the life of the tenant for life. ^ 

By the common law, where a person was tenant pur auter 
vie, and died during the life of cestui que vie, the person who 
first entered on the land after his death might lawfully retain 
the possession thereof as long as cestui que vie lived by right 
of occupancy, because it belonged to nobody. But where 
the King had the reversion, no right of occupancy was al- 
lowed: for if the Bang's title and a subject's concur, the 
King's shall always be preferred; against the Crown there- 
fore there could be no prior occupant. * 

The right of general occupancy was taken away by the 
Btatute 29 Car. 2. c 3. s. 12., repealed but re-enact^ by 
1 Vict. c. 26. s. 6., which enacted " That any estate pur auter 
vie shall be devisable by will, &c, and if no such devise 
thereof be made, the same shall be chargeable in the hands of 
the heir, if it shall come to him by reason of a special occu- 
pancy, as assets by descent, as in case of lands in fee simple. 
And in case there be no special occupant thereof, it shall go 
to the executors or administrators of the party that had the 
estate thereof by virtue of the grant, and shall be assets in 
their hands." 

By the statute 14 Geo. 2. c. 20. s. 9. repealed but re- 
enacted by 1 Vict, c 26., reciting the statute 29 Car. 2., and 
that doubts had arisen where no devise had been made of 
such estates, to whom the surplus, after debts paid, should 
belong; it is enacted, "that such estates pur auter vie, in 
case there be no special occupant thereof, of which no devise 
should have been made according to the said act, or so 
much thereof as should not have been so devised, should go, 
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be applied, and distributed, in the same manner as the per- 
sonal estate of the testator or intestate." 

It was held by Lord Eldon, that the interest in an estate 
pur auter vie to a man, his executors, administrators, and as- 
signs, beyond the debts belongs to those who are entitled to 
the personal estate ^ ; and it is now settled that executors and 
administrators may take a freehold estate as special occu- 
pants, as well of incorporeal as corporeal hereditaments. ^ It 
is enacted by stat. 1 Vict. c. 26. s. 6., that if the estate shall 
come to the executor or administrator, either by reason of 
special occupancy or by virtue of that act, it shall be assets 
in his hands, and shall go and be applied and be distributed 
in the same manner as the personal estate of the testator or 
intestate. Where an estate was limited to a man and his 
heirs, or the heirs of his body during the life of another 
person, no general right of occupancy could arise, for the 
heir or heirs of the body of such grantee might, and still may 
enter on the death of his ancestor, and hold the possession as 
special occupant, having an exclusive right by the terms of 
the original contract to occupy the lands during the residue 
of the estate granted^; and the better opinion seems to be 
that the heir in this case takes by descent, for the estate, 
though not an inheritance or fee (and therefore not subject 
to curtesy or dower, nor capable of being entailed), is a de- 
scendible freehold.^ 

We have already mentioned the benefits given by the 
common law to the lessees of tenants for life, but powers are 
usually inserted in settlements enabling tenants for life to 
grant leases, which shall be good against the persons in re- 
mainder or reversion, but the execution of such powers is 
usually clogged with many conditions for the protection of 
the successor, and that the estate may not in any respect be 
prejudiced. * 

When an estate has been contracted to be sold, and the 

* Ripley v. Waterworth, 7 Ves. 425. 
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vendor dies before the completion of the purchase^ having 
devised the estate in settlement to one for life^ or other 
limited interest with reminder over, and a specific perform- 
ance is decreed^ the tenant for life, or person entitled to other 
particular interest, is empowered by the 11 Geo. 4. and 1 
W. 4. c. 60. s. 17., to convey the whole fee or other interest 
contracted to be sold^ or in such manner as the Court shall 
direct. 



AET. ni NOVELS. 



Our legal readers will probably take for granted that this 
article is devoted to a dissertation upon that portion of the 
celebrated Corpus Juris, the Code of the Roman law, called 
the Auihentica or the Novels — the rescripts of the Imperial 
lawgivers. But it is no such thing; we are about* indeed to 
handle a legal subject, but not in reference to the works of 
Justinian. We are going to complain of certain among our 
modem novel or romance writers for their inattention to 
correctness when they come upon law subjects: they then 
expose themselves to the contempt of the learned, and they 
mislead the ignorant. 

We do by no means require (nothing could be less just or 
rational) that whoever undertakes to write a tale, should first 
learn law. But we do consider that as law is no necessary 
part of a tale, and as the nature of the subject gives its 
author a perfect liberty either to bring his characters into 
courts of justice or to keep them far away from such haunts, 
the ingenious writer, imaginer, maker, creator of the whole 
facts has no business to bring on a contact with the law if he 
happens to be ignorant of it, and that he has himself alone to 
blame if, by touching on such matters, he shows his ignorance^ 
and draws down censure or ridicule. So in oratory, no 
speaker is under any obligation to know the niceties or even 
the general features of the law ; therefore, if any necessity 
compels him to touch on legal matters, his ignorance is not 
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to be blamed. But as he is not bound to take his illus- 
trations from such a quarter, he is much to be censured if he 
volunteers to speak the language of the law, and, being 
wholly ignorant of it, falls into plain mistakes, just as no one 
in company, unless that of foreigners, is bound to speak 
French, and therefore is justly punished by ridicule should he 
unnecessarily talk that language and confound the genders. 
Thus, no one had a right to censure Mr. Windham for not 
being a lawyer ; but then Mr. Windham, in beginning one of 
his most ingenious speeches, — that on the sale of seats in 
Parliament, was under no obligation to use a legal allusion, 
and when he chose to do so and fell into a blunder, he was 
justly criticised. Instead of plainly saying — " Let us begin 
the discussion by stating the case," he chose to say — "Let 
us by opening the pleadings state the case." Now, every 
lawyer knows that opening the pleadings is any thing but 
stating the case. 

Mr. Pitt, himself a lawyer, and who had indeed but just 
left the bar, was still less excusable in using legal phrases in- 
correctly. He did so repeatedly — as when he said, meaning 
to deny some positive feet, inference and all, " In the name 
of my country I demur to the plea." Now this was sonorous 
enough if you will, and therefore was preferred to a simple 
denial — but its inaccuracy lay in the circumstance that by 
demurring he admitted all the facts, which very certainly he 
did not mean to do. On other occasions, he was happy in 
his legal allusions. Thus, when Lord Loughborough, the 
Chief Justice of the Common Pleas, had laid down some very 
doubtful, indeed bad law, on the great question of the 
Regency, Mr. Pitt said, " I affirm that this is not law, even 
if it come from a judge." So when, denouncing the Coalition, 
he concluded by saying, " If this ill-fated union be not com- 
pleted, in the name of my country I forbid the banns." In- 
ferior men in both Houses make sad havoc with demurrers, 
appeals, leading questions, cross-examinations, justifications, 
libel, damages, retainers, — above all, with issues. Here they 
invariably say the reverse of what they mean. When they 
would say that they agree or concur with'an adversary, they 
"join issue" with him, not being at all aware that this is the 
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word used by lawyers for expressing the most complete dif- 
ference possible — a diametrical opposition on all points. 

We apply the same remarks to our novel writers, and more 
especially to such of them as belong to the legal profession. 
Nothing can be less creditable to them than that their works 
should abound in bad law, especially when they had no occa- 
sion to give any law at all. Sir Walter Scott is one of the 
greatest culprits in this line, and we will give an instance 
which seems hardly credible, and can only be accounted for 
by the exceeding great hurry in which he wrote his novels, 
the cause of so many other defects, and of the feature almost 
in them all — the peccat ad extremum — the general sloven- 
liness, haste, and want of finish in the winding up and close. 
This may be explained by his peculiar position at the time. 
But as to legal blunders, he really was without any excuse. 
He was all his life a Scotch advocate, had practised some- 
what at the bar ; was during the whole period of his author- 
ship a sherifi^, that is, the judge ordinary occupied in admi- 
nistering justice in every variety of cases over a considerable 
county ; finally, he was a clerk of session, sitting daily for 
many hours in Court, and his life was passed in the society of 
Scotch lawyers. Yet we will venture to say, no English 
lawyer would have shown half the ignorance of Scotch pro- 
ceedings in the accounts of them which are found in his 
novels ; and no mere lay writer, no one belonging to either 
bar, and of either sex, could well have fallen into greater 
mistakes. 

In the Heart of Mid-Lothian, as is well known, he makes 
the trial for a capital offence the main foundation of the story. 
A young woman is put on her trial before the Court of Jus- 
ticiary at Edinburgh — and we think that we shall show that 
the account of this trial is a series of inaccuracies and 
blunders. 

In the first place, we find it stated that counsel are only 
assigned to a poor party in Scotland. " The humanity of the 
Scottish law (in this particular much more liberal than that 
of her sister country)," says Sir W. Scott, " not only permits, 
but enjoins advocates to appear and assist with their advice 
and skill all persons under trial." This is wrong ; there is 
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no person whatever in England who may not obtain the aid 
of counsel by applying to the Court. In England no man, 
unless retained on the opposite side, can refuse ; no case ever 
occurred of such a refusal, and no judge would hesitate to 
assign sufficient counsel if applied to. The humanity in this, 
therefore, is not exclusively confined to Scotland, A remark- 
able instance occurred of our judges interfering to protect the 
poor against the wealthy suitor. When Sir James Lowther, 
known for his oppressive conduct, had retained all the leaders, 
and many of the other barristers on the northern circuit, to 
prevent his adversaries from having sufBcient assistance of 
counsel, the judge (Lord Loughborough) at once vacated the 
Lowther retainers. This, however, is unimportant ; but in 
what follows Sir Walter is curiously inaccurate. After the 
prisoner had declared she was " not guilty," the account of 
the proceeding is thus continued : — " The Court next di- 
rected the counsel to plead to the relevancy, that is, to state 
on either part the arguments in point of law, and the evidence 
in point of fact, against and in favour of the criminal." The 
counsel for the Crown then makes a speech on the whole 
matter, law and fact, and " the counsel for the prisoner, a 
man of considerable fame in his profession, did not pretend 
directly to combat the arguments of the king's advocate," but 
then in truth states his whole case. 

Now we apprehend the actual course is this. There is no 
opening of the evidence on either side, in one case in a thousand, 
and no debate on the relevancy, unless it is objected to by 
the prisoner^ who must then proceed (as in demurrer) on the 
assumption that all the facts charged are true, and practically 
this very rarely happens. The jury are not impannelled till 
after the interlocutor of relevancy. But the names of the whole 
array are called over, and a sufficient number ascertained to 
be present before the indictment is read, or the prisoner 
pleads. In arguing the relevancy no facts can be noticed but 
those in the indictment. 

We suppose, then, that it is not accurate to describe the 
pleadings on the relevancy as " stating the arguments in 
point of law, and evidence in point of fact, against and in 
favour of the criminal." As the judgment (or interlocutor) on 
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the relevancy, assumes the facts to be those set forth in the 
libel (or indictment), and pronounces them sufficient or 
insufficient to support the legal inference deduced, if any 
statement of fact is given it must be by a kind of abuse 
arising out of the other peculiarity which distinguishes the 
Scottish criminal trials — that the evidence is examined on 
both sides, without any opening speeches of counsel on either, 
and so this makes it desirable to have some preliminary 
statement in order that the evidence may be understood. 
But we never heard that the Crown lawyers gave their 
statement of the evidence as this account purports. Indeed, 
we question if the prisoner's counsel ever do so beyond a 
very limited extent, and for this plain reason, that it would 
be disclosing their own case and enabling their adversaries to 
shape theirs so as to meet it. The jury not being empan- 
nelled during this debate on the relevancy, a statement of 
the evidence to the judges who are not to decide upon it 
would seem, not humane^ but ridiculous. 

But the author makes the prosecuting counsel give a long 
statement not so much of the law, which alone was the 
matter before the Court, as of his whole case in point of fact. 
We then have the counsel for the panel, the "counsel of 
considerable fame," harangue on the subject of the Cove- 
nanters ; but here having said something unpleasant to the 
Tories, Sir Walter adds, " his business was to carry his 
whole audience with him, if possible ; " a thing, we should 
have thought, just as wide of his business as any thing well 
could be — for he was addressing the Court on a point of law, 
and certainly had nothing at all to do with " his whole audience." 

But the "considerably famous" advocate goes on from 
blunder to blunder. The charge was one of murder, but the 
proof of concealing the birth of a child was the first requisite 
in support of the indictment ; consequently the birth and the 
pregnancy were material, nay, necessary averments, and must 
have been in the libel if the sister country has the least ac- 
curacy of pleading ; indeed, in no country could it be other- 
wise, for they are parcel of the corpus delicti. Then what 
does Sir Walter make his advocate "of considerable fame" 
forthwith proceed to do in order to save his truly unhappy 
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client ? He states, that is, admits, that she had been seduced, 
had become pregnant, and had borne a child. Having thus 
admitted half the case against the poor girl, and made a 
trumpery speech about feelings of shame and so forth, which, 
addressed to the Court on the mere statutory point, could 
have no possible effect, he most imprudently opens evidence 
of the prisoner having disclosed her pregnancy to her sister ; 
and this he does without hearing a single note of that sister's 
evidence, and knowing that no one had ever examined her 
to know what she would swear. Of course the Judge told him 
that this would be decisive in favour of the defence. But 
any one, even not a lawyer, must, perceive that a more com- 
pletely absurd, and indeed unjustifiable course, could not 
possibly have been taken than this "famous" advocate 
thought fit to pursue. In order to make a splash, (as they 
say in the "inhuman" Courts of the sister country, and as 
saying they scorn the vile selfish treachery, the unprincipled 
sacrifice of the cause to the counsel,) in order to rant away 
about feelings and shame, and gossip, and pregnancy, and dis- 
closures, he begins by admitting three parts in favour of the 
charge, and falls back upon a witness to disprove the residue, 
which witness he knows absolutely nothing about. In Scot- 
land, it is true, the prisoner's confession or statement, what- 
ever it may be on being arrested, is read on the trial ; but then 
the learned counsel observed that this goes for nothing, unless 
in so far as proof is given. If he was wrong in this, we have 
another blunder in law ; if he was right, we have a complete 
condemnation of the admissions he made, unless we shall be 
told and it shall appear that, by the Scottish practice, a party 
may admit whatever he pleases by himself or his counsel, and 
yet not be damnified or affected by it. 

The speech, described as producing a great effect, and 
certainly much admired by Sir Walter himself, goes on to 
disclose all the particulars of the poor girl's case most dis- 
tinctly, interlarded, however, with a quotation as unhappy 
as its law and its professional skill ; he speaks of the " dulcis 
Amaryllidis irae" instead of tristes, and indeed an itch for 
classical allusion of which he was not capable was one of Sir 
Walter Scott's besetting sins. 

VOL. Y. E 
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He then gives the interlocutor on the relevancy, which 
may be correct ; but we much question if it should contain a 
finding that the defence of the prisoner having communicated 
her pregnancy to her sister was also relevant, because this 
is, in truth, a direct negative to the indictment. Suppose a 
man indicted for murder were to say, " Not guilty, for I did 
not kill the man, and he is still living," would the Court 
ever dream of so superfluous a judgment as declaring this 
defence relevant ? It would be merely saying, if you are not 
guilty, you are not guilty. Besides, how could any judg- 
ment be given upon a mere statement or speech of counsel ? 
We have, therefore, no doubt that this, too, is quite erroneous 
in point of law. 

But Sir Walter's capital blunder is in making the prosecutor 
produce and found upon a letter from the father of the child, 
which clearly proves not only that the pregnancy Imd been 
disclosed to him (which would be enough to put an end to the 
whole case), but also to at least one other person, a woman, 
and that she was hired to give that help in the delivery, the 
omission to provide which is a necessary part of the statutory 
offence. The letter runs thus : — " Dearest Effie, I have 
gotten the means to send to you by a woman who is well 
qualified to assist you in your approaching streight ; she is 
not what I could wish her, but I cannot do better for you in 
your present condition^^ &c. And the King's advocate is made 
to prove that EflSe committed herself to this woman in order 
to be delivered by her, thus putting himself, as we say on 
this side of the Tweed, at once out of Court. 

Sir Walter Scott, then, need hardly say it is not his in- 
tention to describe minutely the forms of a Scottish trial, 
and that he is not sure of being able to draw up one that 
could abide the criticism of the gentlemen of the long robe. 
Most certainly he is right in this doubt. 

After giving the evidence for the Crown, he gives that 
for the defence, and, singularly enough, he makes the counsel 
begin with witnesses to character. After this, he makes a 
speech on introducing the sister as a witness to negative 
concealment, — a speech which, of course, no Court ever 
could have suffered to be made, not even our Courts, before 



Novels. 51 

counsel were allowed to be heard for a prisoner charged with 
felony. He gives the oath administered, and it turns out 
that he confounds the jurors' oath with the witnesses', for he 
makes her swear " the truth to tell, and no truth to conceal." 
We believe it is quite certain that this is the oath of the 
jurors^ the words being added, " in so far as you are to pass 
on this assise ; " and this has led Professor MiUar and others 
to suppose that it indicates the remains of the defence by 
compurgators, and that a jury came in their place. 

The counsel asks, " whether she had not remarked her 
sister's state of health to be altered during the latter part of 
the time when she had lived with Mrs. Saddletree ? " a per- 
fectly irregular question, because leading in form and in 
substance. But it is suffered to be put and answered with- 
out any objection. Then comes this, " and she told you the 
cause of it, my dear, I suppose ; " a kind of address no 
counsel in such a cause could have made, but certainly not 
more a leading question than the former. However, it is 
objected to as such ; and then Sir Walter stops to glorify his 
country — thus, " the Scottish lawyers regard with a sacred 
and scrupulous horror every question so shaped as to convey 
to the witness the least intimation of the nature of the an- 
swer which is desired," of which we may observe, that our 
Scottish neighbours must be far less acute and long-headed 
than we can fancy them, if any such result can follow from 
this " scrupulous horror." But it is strange that Sir Walter 
should conceive this horror to be peculiar to Scottish proce- 
dure, when he surely must have heard that it is borrowed 
from England, and perhaps may have heard of the utterly 
absurd addition tacked to it — at least in former times — 
namely, that the Scottish extended the rule also to cross- 
examination. The " horror," both on the part of the Crown 
lawyers and the Bench, seems in this case to have been soon 
got over; for after the remark above cited, we find the 
counsel suffered, unopposed, to put this very leading question, 
and at a much more critical moment, namely, after a partial 
denial of disclosure had been made by the witness who had 
said her sister told her nothing. "Nothing? True — 
joumean nothing at first; but when you asked her again, 
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Did ahe not tell you what ailed her ? " which is not only a 
perfectly leading question, but a positive instruction what 
to answer, and how to reconcile her expected story with the 
one already told. Yet so pleased is the worthy author with 
his skilful question, that he positively pronounces this pane- 
gyric on his ''fiunous counsel," that is on himself: ''With 
that ready presence of mind which is as useful in civil as in 
military emergencies, he immediately raUied," and then the 
most leading question, and the most dangerous too, is put, 
and no objection is taken. The rest of the trial contains 
merely more declamatory matter on all hands, including the 
charge of the Judge. But we have said enough to show 
how strangely careless this celebrated novelist has been in 
giving that account of a trial which he must with a very 
little pains have been able to make perfectly correct. 

Let any one compare the slovenly, incorrect, indeed ma- 
nifestly absurd and impossible account of l^al proceedings, 
occupying seventy pages and three chapters of the novel, 
with the light, graceful, and perfectly correct and entirely 
confflstent account by our great Fielding of proceedings before 
magistrates, and in courts and in gaols — for instance, the first 
chapters of '' Amelia," and he will at once be sensible of the 
mighty difference between the two writers. The one is 
evidently a lawyer as well as a novelist, quite at home in his 
subject ; the other might be one of the female writers for the 
!&Iinerva press. 

Now, although we have been criticising these things as 
lawyers, we must observe that the courts critical would give 
the same judgment. No one could be more sensible than was 
Sir TT. Scott of the paramount importance, the inestimable 
value of accuracy, of truth, in all the fictions of the imagina- 
tion. No one felt more strongly than that sagacious person, 
how essential it was to follow nature closely. '' Rien n'est 
beau que le vrsd; le vrai seul est aimable." Like the 
skilful painters, who seek for a piece of real rock, and real 
foliage, and real foreground, which they love to copy, he was 
fond of resorting where scenes of actual feeling or passion, or 
even guilt, were ^splayed, following the golden rule : — 
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*' Respicere exemplar viUe morumque jubebo 
Doctum imitatorem, et veras hinc ducere voces." 

But the learned imitator of scenes will not merely study 
with anxious care the productions of nature ; he will resort 
to a real ruin, to an existing piece of wall, to columns raised 
by man, to architraves consecrated by the admiration of ages. 
So should the learned imitator of life be careful not only 
faithfully to render the passions and the actions of indivi- 
duals, but the usages, the institutions of states, in order 
that his picture may have all the great charm by possessing 
all the vast merit of reality. 



ART. IV. _ THE NEW TRIBUNALS FOR RAILWAY 
AND OTHER PRIVATE BILLS. 

1. Report from the Select Committee on Private Billsy together 
with the Minutes of Evidence^ Appendix and Indexy 1846, 

2. First and Second Reports from the Select Committee on 
Railway Acts Enactments^ 1846. 

3. An Act for constituting Commissioners of Railways, 9 §• 
10 Vict c. 105. 

4. An Act for making preliminary Inquiries in certain Cases 
of Applications for Local Acts, 9 §• 10 Vict. c. 106. 

5. Standing Orders of the House of Commons relative to Pri- 
vate Bills, as amended the 26th of August, 1846. 

The Reports which we have placed at the head of this 
article, coupled with the Acts for appointing the Railway 
Commissioners, and for making inquiries in applications for 
Local Acts, prove that a very important change, or series of 
changes, are about to take place in the disposal of the private 
business of Parliament, for which our readers are not alto- 
gether unprepared. ^ They also open up views of no mean 

* As to the general state of private business in Parliament, see 2 L. R. 
pp. 1. and 49. ; 3 L. R. 139. ; the necessity of taxation of parliamentary costs 
and of local inquiries, S L. R. 431. See also 4 L. R. 292 — 297. 
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importance in a constitutional light. This branch of business, 
so inconsiderable that it is scarcely noticed by text writers S 
has of late years become so extensive as seriously to involve 
the existence of all other kinds of legal proceedings. The 
great increase of Railways, and the interest taken by the 
public in these iron highways, have added much additional 
weight to this department of practice ; but independent of 
these, there has been an immense number of other matters 
which have been drawn within the range of parliamentary 
interference. The Railway business has scarcely been the 
feather which has broken the horse's back, for it is sufficiently 
weighty to form an exclusive load ; but probably without 
this, public attention would not for many years have been 
sufficiently called to the grievance which is now admitted by 
every body to be intolerable. 

And yet certainly it must be admitted, that, putting all 
moral considerations aside, there was something exceedingly 
charming in certain senses of the word, in private business in 
Parliament, more especially as it was conducted in the sessions 
of 1844, 1845, and 1846. Those years will probably be 
long remembered as the comet years of the railway harvest 
It may be that we are wrong in supposing that such a vintage 
will not again occur ; it may be that, in spite of Select Com- 
mittees, and new Acts, and new Railway Commissioners, we 
shall still see the same scenes acted over again. But as there 
appears some probability of those years being looked back to 
with fond but painful feelings as years never to return, we 
shall endeavour to give some faint outline of the effect they 
had on the profession, and to hint at some of the reasons 
which lighted up the eye and expanded the countenance on 



^ Blackstone, in his second volume, devotes a page to " Private Acts of Par- 
liament," as an assurance of record ; and in a work just published (Aug. 1846), 
** Commentaries on the Constitutional Law of England, by George Bowyer, 
D. C. L. 2d edition," (which shows considerable ability and industry, and which 
we hope hereafter to notice more particularly,) there is only a passing allusion 
to this part of the business of Parliament, although it treats of all other more 
familiar matters bordering on the subject. The occasion has called forth 
several special books written for the purpose, one of the best of which is Mr. 
Scott's " Practice of Railway and other private Bills." 
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the bare mention in Lincoln's Inn, or the Temple, of a Pri- 
vate Bill in Parliament. 

Where shall we begin ? A shower of gold rained down, 
benefiting all concerned. The Barrister, although probably 
never before retained in his life, found himself surprised by 
that most pleasing of professional ties, and this by no vulgar 
guinea, but by five times that sum, with a vision in the 
bright back-ground of days in Committee, unlimited in num- 
ber, each at its close laying some ten guineas at his feet, 
with the additional solace of a regular evening consultation. 
If this was the junior's reward, how shall we paint the 
leader's? In what colours shall the pencil be dipped? Then, 
if the rewards were magnificent, the labour was far from 
onerous : No grinding up of intricate points ; no contemp- 
tuous sneers or snubbings from the Bench ; the worst to be 
feared was an atmosphere at the mercy of Dr. Beid, and the 
Bill breaking down. Equally pleasant were the labours of the 
Solicitor, for if he had more work he probably had also far 
more pay. Nor must we omit the Parliamentary Agent, who, 
although not we believe always, or even usually a lawyer, is 
far better remunerated for his most ordinary duties, than any 
regular member of the profession for his most toilsome or 
learned labours. But besides these who stand in the fore- 
gi'ound of the group, are to be seen a happy band of super- 
numeraries, agents, mayors, aldermen, deans of guild, sur- 
veyors, engineers, sons and relations of each of those, all di- 
. viding some portion of the spoil, dipping their hands in the 
same dish, sharing the triumph and partaking the gale. 

Now such being the state of the case, we cannot be sur- 
prised that this sort of business threatened entirely to engross 
the professional mind. What rising junior would toil at a 
prisoner's defence with a solitary guinea brief? Who would 
go on interrogating Smith's executors as to Smith's personal 
assets, while labours so light and so pleasant as parliamentary 
business were thus remunerated? The profession was fast 
becoming debauched: common law and equity were being 
forsaken. The Judges of the Queen's Bench were super- 
seded by Group A. ; and the Vice-chancellors, even Vice- 
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chancellor Shadwell^ were pronounced ^^bIow." In shorty 
Westminster Hall was becoming deserted. If you called on 
a barrister, he was in Committee-room, No. 1. If you 
consulted your solicitor, he was in Committee-room, No. 2. 
Parliamentary business was alone attended to, alone sought 
after. Here the funds were large, the fees enormous, and 
the costs untaxed. 

But all this was too good to last. Westminster Hall must 
be left standing ; and to preserve the ancient institutions of 
the country, Mr. Joseph Hume (whose name is identified 
with economy and retrenchment) comes to the rescue. He 
leads forward a band of Escorcheuri?, Tondeurs, and Clippers. 
He has already carried by assault the outworks, and another 
session will put the citadel in his possession, even if his flag 
is not flying there already. 

Lest it should be supposed that we have exaggerated the 
evils of the present system, we shall extract from the evidence 
of the Private Bill Committee some instances of the enormous 
expense now incurred in procuring Private Bills, with the 
very unsatisfactory result frequently obtained thereby, and 
we shall also prove that the same inquiries might be much 
better conducted at an expense which, in comparison, seems 
almost ridiculous. First, let Mr. Eushton, the stipendiary 
magistrate of Liverpool, tell what is the state of the local 
law of that large borough as it now stands : — 

6. Will you state what has come to your knowledge, from your 
experience in Liverpool, as to the nature and the operation of the 
acts now existing in that town ? — The local laws of Liverpool are 
under various acts of Parliament, and under by-laws made by 
the municipal corporation, and by the dock trustees ; the local acts 
are about sixty in number. 

7. Are they all in operation ? — Yes ; some are repealed in a 
great measure, some more or less repealed, and others are in 
operation. 

8. In your duty as a magistrate, have you found them differing 
in many respects from each other, and thereby occasioning diffi- 
culty in their execution ? — Some of them differ from each other ; 
the local acts make several large volumes altogether. As a magis- 
trate, I have had great trouble in some instances in ascertaining 
what the law really was, and I think no inhabitant except a 
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lawyer, and no lawyer without great trouble, could in certain 
cases come to a knowledge of it. 

47. Can you estimate at ajt what the expense of obtaining 
private acts for the borough of Liverpool has been in any num- 
ber of years? — I believe I am within the mark when T say, 
that within the last ten years not much less than 100,000/. has 
been expended in those matters, 

59. From your experience before committees of this House, are 
you able to offer any opinion as to the practicability or the ad- 
vantage of having the standing orders connected with local matters 
proved on the spot, instead of being proved here, in London, by 
bringing witnesses up from a distance? — It would be a saving of 
an enormous expense to the country ; it would be a great saving 
to all municipalities ; it would economically execute the orders of 
Parliament ; and I think, with the greatest deference, in a much 
more satisfactory way than they are now executed. 

We shall next call Mr. Holland, Honorary Secretary to 
the Manchester Health of Towns' Association : — 

161. What number of waterworks are there in Manchester? — 
Mr, Holland. There is at present only one. 

162. Do you know any thing as to the expense connected with 
that ; what, according to their own statement, they have spent ? — 
366,800/. 

163. Are they able to supply all the town? — They supply 
about one-half. 

164. What is the quality of the water supplied? — Very indif- 
ferent indeed; it is foul in taste, and it is very hard; it contains a 
great quantity of sulphate of lime. 

183. All these expenses ultimately fall upon the consumer? — 
They are added to the capital expense, and the company charge a 
proportionate rate to cover it. 

We shall next cite the evidence of Mr. Chadwick, who, 
from his various public duties, is peculiarly competent to 
give a correct opinion on this subject : — 

337. In the visits which you have made to different parts of the 
country, have you found many parishes and communities who have 
been in want of lighting, paving, or water, but who have been 
unable or unwilling to come to Parliament, in consequence of the 
great expense now attending it? — A great number of places. In 
fact, except two or three towns, and the county town, I might say 
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that the smaller country towns in the whole country are in that 
position. The expense of a water or a drainage bill, if unopposed, 
would be 500/. In the small town of St. Helen's, which required 
a water bill, I think the expense of the works was 3000/., and the 
expense of obtaining the permission of Parliament to erect those 
works was 1000/. ; consequently, one-fourth of the money upon 
which the inhabitants will have to pay interest went for the Par- 
liamentary expenses. In fact, the expense of obtaining works for 
drainage of many villages, and rather important small towns, 
would equal the expense of laying down the house drains; and 
the expense of a water bill would equal the expense of laying down 
the tenants^ water pipes. When the standing orders require that 
water shall be sought by one bill, and drainage, or the means of 
carrying away water, by a second bill, paving or cleansing by a 
third bill, the fees of the House and the professional expenses of 
these bills mount up so as to render the expenses prohibitory; 
the money expended in procuring acts under which, in some of 
the larger towns, only ineffective and expensive works have been 
produced, might have sufficed to obtain good works. The money 
expended in Liverpool for the private act legislation, the results of 
which have been described to the Committee, it may be confi- 
dently asserted, would have sufficed for the effectual drainage of 
upwards of 20,000 houses. 

Next, let us give the evidence of Mr. Elliott, the Police 
Magistrate : — 

743. I have had occasion to ascertain in my practice at Sessions 
the expense with regard to obtaining local acts for the recovery 
of small debts. That has been brought more particularly under 
my notice by reason that those separate local acts provide that the 
expense of obtaining the Bill shall be sanctioned by the Sessions, 
and as a barrister practising at the Sessions, I have had appli- 
cations to make to get the costs allowed of such Bills. The Com- 
mittee would scarcely believe that for obtaining little local acts for 
establishing courts for recovering small debts, which perhaps 
embrace a small number of parishes, I have seen bills of 1000/. 
incurred by the attorney ; and those bills are made by the Acts 
charges upon the suitors* fund, and consequently a tax upon every 
debt that is recovered under those powers, 

744. Have the Sessions any control over the expenditure? — 
The chairman has said, — "What an enormous bill!" but he 
has always said, — "This money has been expended by the at- 
torney, and what are we to do ? he must not be out of pocket." 
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And therefore I have never known any effectual check by taxation 
of the bill. These local bills for the recovery of small debts are 
got up by the attorney, whose object is to be appointed the Clerk 
under the Act, which is probably worth 100/. to 200/. a year. He 
gets the consent of the parishes ; he expends the money out of his 
own pocket and gets the office, and then gets paid back out of the 
suitors' fund all the expenses, the first money received being 
charged in that way. 

Probably our readers will think that we have sufficiently 
proved this part of our case. But we cannot resist giving 
the evidence on this point of Captain Washington, R. N., one 
of the Tidal Harbour Commissioners: — 

789. Have you been able to form any opinion as to the manner 
in which Acts of Parliament for the improvement of docks, har- 
bours, &C. have been prepared and carried out? — Yes. I have 
found in the mode of obtaining those acts something which appears 
to me very objectionable and radically wrong, inasmuch as I find 
that nearly every Harbour Act is contested by some party or 
other, and the consequence is, that in most harbours a very large 
debt has at once been incurred, in some cases exceeding the whole 
income of the harbour, to enable them to get an Act to empower 
them to improve the harbour. I may mention the case of Belfast, 
where in 1837 the cost was 6972/., merely to obtain an Act for the 
improvement of the harbour, in consequence of opposition, all of 
which might have been settled by three disinterested persons going 
to the spot. In the Belfast Act of 1841, another contest for an 
amended bill cost them 3200/., so that in the course of seven 
years the harbour paid 10,186/. simply for harbour acts. 

790. Do you consider that a satisfactory arbitration or settle- 
ment could have been made, if parties deputed by the admiralty, 
or by other proper authorities, had been sent there for that pur- 
pose ? — Certainly, I conceive so, except in the cases of private 
property, which most probably would have been referred to a jury; 
and that could all have been settled, taking it for granted that 
people are tolerably reasonable. I have instanced Belfast ; but it 
is the same with Drogheda, with Wexford, with Aberdeen, with 
Alloa, and with Glasgow, and to a very great extent at Hull. I 
have it in evidence, that the contesting dock bills has cost the town 
of Hull 50,000/. within the last fifty years. At Warkworth, in a 
single year, it cost them 4444/. to get a harbour act, simply from 
opposition by a party. 
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another celebrated bill, in which the " one halfpennyworth of 
bread " stands in the same contrast to the other items in the 
account. 

The Committee were somewhat puzzled by these charges ; 
and, first, they call Mr. Walmisley, who was the parlia- 
mentary agent employed on this occasion, and they ask him 
these questions in allusion to this bill : — 

1195. What is the solicitation fee? — There is allowed by the 
scale of charges a solicitation fee of twenty-five guineas. 

1 196. Is the same charge made for all kinds of bills, or does it 
vary according to whether they are first, second, or third class 
bills ? — It is the same unless there is considerable trouble ; and 
then, of course, one charges more. 

The agent then charges this fee over and above all his 
other charges. But so it seems, also, does the solicitor. 
Mr. Tinley, the solicitor employed, on being examined, is 
asked, — 

1256. The Committee observe here a charge for soliciting the 
biU through both Houses of 30/. Is not that charge usually in- 
cluded in the parliamentary agent's bill ? — It is always made in 
the parliamentary agent's bill ; but in my parliamentary practice, 
which is considerable, I have invariably charged it, and never had 
it objected to : it is my own fee to cover an infinitude of small 
charges, which it is impossible for a man to put in his bill. 

In a former question, Mr. Tinley is asked, — 

1250. It appears that Mr. Forsyth has been paid the sum of 30/. 
for going to London. Who is he ? — Mr. Forsyth and Mr. John 
Dryden were two of the Committee appointed to aid me in getting 
the biU. 

1251. Members of the Commission? — Members of the Com- 
mission. 

1252. Is the sum of 30/. paid to each of them for their expenses, 
or for their time ? — For their expenses entirely. 

1254. At what rate were they paid? — I just gave them 30/. 
without any calculation as to how long they might have been in 
town. 

But not only do Mr. Forsyth and Mr. John Dryden get 
30/. thus easily, but it seems that the Commissioners, on 
passing the Act, resolve on a little bit of gratuitous pa- 
triotism : — 
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1265. There is also dated the 16th of June, to which jou sign 
as clerk of the Commissioners, a vote of 379/. 16«. 6c?. towards 
erecting a memorial to the late Lord Collingwood, with a beacon 
in connection therewith. Is there anj clause in the bill au- 
thorising them to apply a portion of the Coal Turn Act dues to 
that purpose ? — I think not 

Now we are not blaming any one for all this expenditure. 
It is the system that is to blame^ and not any individual ; 
and Mr. Tinley wishes^ as all other respectable solicitors 
would wish, to have a proper taxation of parliamentary costs 
instituted. 

1257. Looking at the aggregate amount of this account, 1985/., 
has it been subjected to any examination by any officer belonging 
to this House ? — No. 

1258. Is there any mode by which your accounts for such busi- 
ness are ever checked ? — I do not know. 

1259. Is there any rule amongst solicitors generally by which 
their charges in parliamentary proceedings are regulated, or does 
each person charge as he pleases? — There is none. I believe 
they are as indefinite as can be. I understand that there are many 
Scotch writers who are charging this session 7/. 7«. a day, and 
their expenses. 

1261. Would it not be very desirable that gentlemen in your 
situation should have some rule by which they should be able to 
know at what rate they are to be allowed, in order to prevent dis- 
satisfaction with respect to the expenses attendant upon bills? — I 
think so, decidedly. I can say it would have saved me a great 
deal of pain, mortification, and anxiety. I think that an officer, 
appointed by the speaker, or any competent tribunal to whom a 
bill should be submitted, would at once take away the possibility 
of blame. 

But the evidence of Mr. Burke, the eminent Parliamentary 
agent, and of Mr. Creed, the experienced Committee clerk, 
enables us to account for a good portion of this vast ex- 
penditure. The money does not go even into professional 
pockets, which to us would be some consolation ; it is spent 
in keeping witnesses in town often to their- great incon- 
venience, and is frequently thus idly, uselessly, and unprofit- 
ably thrown away. 

954. Can you state the greatest number of witnesses you have 
ever known to be called to prove the compliance with the standing 
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orders upon a bill ? — Mr, Burke. I am not prepared to give an 
answer, but I think I recollect one bill in which there were 400. 

1284. Do you recollect how long, in any cases, you have known 
them (the witnesses) wait for their turn? — Mr. Creed. I could 
hardly state how long, but I know for a very considerable time. 
I might safely say, three weeks or a month, parties have been 
waiting on the list till their turn came, with a great number of 
witnesses in attendance, many of whom they are obliged to keep 
in town, from the uncertainty as to whether their case may not come 
on at any moment. 

On this point of expense we may also give an extract from 
the Second Report on Railway Act Enactments, p. 19. : — 

" The Eastern Counties Railway, which is fifty-one miles in 
length, cost j645,190 in Parliamentary expenses. The Parliamen- 
tary expenses of the London and Birmingham has been stated at 
£650 per mile ; of the Great Western at £1000 per mile." " Mr. 
Peto mentions one instance within his own knowledge, where, 
though the line was utterly impracticable, and the bill never went 
beyond the Standing "Orders Committee of the House of Commons, 
the solicitor's account, which did not include the expenses of 
engineers, and various other outlays, amounted to no less a sum 
than £82,000." 

It may be supposed that, after all this enormous expense is 
incurred, the result is satisfactory — that the public interests are 
regarded and protected, and that the object to be attained is 
gamed in the best manner. But there is abundant evidence, as 
we shall now proceed to show, that there is, in almost all cases, 
no one present to protect the public ; that these undertakings 
are started and carried through for some private gain or end ; 
that the opposition to them is suggested and directed, either 
from the same motives, or not unfrequently from jealousy, 
pique, rivalry, or pure love of job, from a thousand bad 
motives, and rarely from one good one ; and that all that the 
public has to do in the matter is generally to pay enormously 
for a service, or for an article which might have been much 
better performed or obtained for one hundredth part of the 
price paid. 

The fact is, that the getting up of these bills was, and may 
still be, unless care be taken, a mere matter of trade, carried 
on by the Parliamentary agents and attorneys, and others 
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concerned. It might be supposed, that some particular lo- 
cality desired a small debt court, or another water company, 
one being already established. But this was not so. The 
rule was, that where one water company could exist there was 
room for another. But the starting these others frequently 
made the water supplied dearer to the community supposed to 
be benefited. For the old company, of course, opposed the 
new company, and the public had to pay the expense thus 
incurred, which we have seen was usually enormous ; or the 
opposition was compromised on some private bargain being 
made favourable to the companies, but injurious to the public 
So a young attorney in a small town, finding his business 
slack, started a small debts' court, advanced the necessary 
expense, had himself appointed clerk, and thus got his money 
back again by a charge on the suitors. 

But let us now come to the remedy which is to be applied 
to this grievance, and surely so rotten a system as that which 
we have been describing must fall to pieces on being ex- 
posed to the light ; and fortunately the same physicians who 
describe so faithfully the disease all agree in the prescriptions 
for its cure, and we think they make out a triumphant case 
for a trial of their remedy ; and here, as before, we can only 
make a selection of what appear to us to be the most im- 
portant opinions, there being many others to the same effect. 

We will first quote Mr. Chadwick's evidence as to this: — 

324. You think that no bills should be passed until there has 
been a local examination, and a report by a properly qualified 
ofiicer to ascertain whether the water is of proper quality, and 
whether the source is amply sufiicient before any expenses are 
incurred? — Mr. Chadwick, Certainly; I think it is equally im- 
portant for the protection of the capitalist, and for the protection 
of the public. 

325. What are the advantages which you expect from referring 
applications for bills to a public department, and having a local 
examination ? — In the first place, a great mass of important in- 
formation would be obtained cheaply, such as is now not obtained 
at all, and as could not be obtained except at enormous expense. 
I have always found, in the course of my experience, that by local 
examination I get a great deal more than I can sitting in London. 
An unexpected case occurs, which one has an opportunity of set- 
tling at once upon the spot ; parties who object to leave their busi- 
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ness, and, who may be able to give the best evidence, have no diffi- 
culty in coming, if the inquiry is on the spot. I inquired of a private 
solicitor yesterday, with relation to one bill now in progress, which 
has cost above 6000/. ; and he tells me that, if they had had a local 
examination by any competent officer, he would have been able to 
have executed for hundreds what the parties have already ex- 
pended thousands for ; and if the attendance incurs little trouble, 
you call only those witnesses who are wanted, and as they are 
wanted. At present an attorney^ not kn&mng what may be wanted^ 
or v>heny has in attendance from day to day^ at great expense^ a 
number of toitnesseSy none of whom are called. There is also the 
expense of private parties who attend to canvass members of the 



326. You mean that it might have been settled by arbitration 
upon the spot in the presence of a public officer, and all the ex- 
penses saved ? —Yes -» not merely those questions which it might 
be necessary to settle by arbitration, but ordinary questions of 
testimony. In the next place, P&rliament, or the Committees of 
Parliament, would have known and responsible, instead of un- 
known and irresponsible, parties to look to ; for all the waste, and 
worse than waste, in the local works already sanctioned, who is 
now responsible ? — Besides a known and 'responsible informant. 
Parliament, or a committee in the case of reference to a depart- 
ment, would have the responsible department itself. In the case, 
however, of such references as are now made to departments, it 
may be said that there are not the proper means of responsibility. 
In the case of reference to the Board of Trade, for instance, the 
department has only the means of judging upon such facts as are 
brought before it, namely, the representation of parties bringing 
forward the measure, or the representations of parties opposing it, 
who may have little to do with the public at large in the particular 
district. As to the interests of the important third party, the 
public, they had no opportunity of knowing what was going on or 
attending to it, whereas a public officer making an examination on 
the spot would be able to see the works, and to see the things to 
which the plans relate, and would be able to give very important 
mformation to the locality, as well as to receive it. 

340. How would you enable communities to take the benefit of 
these powers without incurring the expense of coming to Parlia- 
ment ? — By a petition, which need not, in the first instance, be 
presented to Parliament, but to a public department ; and the de- 
partment should be authorised to send down a person to examine 
the place, and the proposed works ; for, however small the place 
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may be, I know of no ciroumstonees in which that flecnrity of pre* 
vious local inquiry bj a competent and impartial person ought to 
be omitted. £Ten for the permission to drain private estates, I 
beUeye that it wonld be beneficial, and the expense of sending 
down a competent officer for two or three days, to make a report 
upon the spot, would be comparatively inconsiderable, and it 
would be beneficial to the parties ; it would save them from many 
blunders as to the works, and it would give securities for the pro- 
tection of reversioners and absentees, and the prevention of waste. 

Let us next give the evidence of Mn Greene, M. P., the 
present Chairman of Committees, 

367. Have you considered whether the proving of the standing 
orders of the House might be done in the presence of proper offi- 
cers deputed for the purpose, on the spot, so as to save expense 
and prevent delay and inconvenience to the members of the House ? 
— I think a good deal might be done upon the spot ; but I am not 
quite certain whether there would be so very great a saving of 
expense, because the parties themselves would be obliged, of 
course, to pay the expense of the commissioners attending for 
that purpose. A vast number of the witnesses upon many of those 
bills are really persons who are resident in London, surveyors, 
and engineers, and parties who are not brought from the country. 
I think that a great saving might be effected, if, prior to the 
session of Parliament, all these matters were referred to some 
one individual, — some officer of the House, — who should examine 
into the fact, whether the standing orders had or had not been 
complied with. When a petition for a Bill is presented to the 
House there should be a certificate of the officer that the stand- 
ing orders had or had not been complied with: if they had 
not been complied with, it might then be referred to the Com- 
mittee on Standing Orders to say whether they should be dispensed 
with. An enormous saving would occur in this manner, because 
the ten days' notice, which is necessary for parties to go before 
the Committee upon Petitions, would be altogether saved, and they 
might proceed at once with their Bills upon the meeting of the 
House. I am satisfied that the whole might be done in a very 
short space of time, because an officer of the House, sitting,, as he 
would, during a month before the meeting of Parliament, from 
perhaps ten o'clock till ^Y^i or six, would get through an enormous 
mass of business ; whereas at the present moment you have to 
wait the assembling of the Committee ; then the Committee is 
broken up by the Speaker taking the chair ; and the meeting and 
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breaking up lose so much time, that I am satisfied the whole would 
be done easilj bj one man sitting a greater number of hours in 
each daj. There would also be the further advantage of saving 
the time of forty-five of the most efficient members of the House, 
who are now employed in ascertaining these matters, and. who 
might then be usefully employed in working upon Committees on 
BiUs. 

369, 370. Supposing the plan were adopted of sending down an 
individual on behalf of the public from some department of Go- 
vemment,. to make previous inquiry and examination, do not you 
think that he might inquire both as to the merits of the measure 
sought for, and as to compliance with the standing orders? — No 
doubt he might do so. I think it of the greatest importance that 
all private legislation should, if I may say so, emanate from some 
department of Government, which should appear on behalf of the 
public. 

We may next extract the opinion of Mr. J. S. Lefevre, 
the joint Secretary of the Board of Trade : — 

707. I confess that I very much approve of local inquiries on 
the spot; I think that there are many points which might be 
settled amicably in that way, which now cannot be settled at all, 
owing to the great expense that results to any person from at- 
tempting to oppose a private bill. 

708. In what way should those inquiries on the spot be made ; 
should it be in public, that access may be had to all parties inte- 
rested ? — Certainly. 

709. Do you think that public notice should be given whenever 
a commissioner is sent down from the department to inquire upon 
any particular subject? — Yes. 

Xiastly, We must quote the opinions of Mr. Strutt, M. P. 
(now the President of the new Railway Board), Mr.Estcourt, 
M.P., and Captain Jones, M. P., which point to an entire 
abandonment of the present mode of proving the Standing 
Orders, and we need not say that on this subject no higher 
authority can be cited than that of these gentlemen. 

1393. Have you considered how far it might save the time of 
the members of the House, and perhaps promote uniformity, if the 
standing orders were proved either before properly constituted 
officers, deputed to inquire on the spot, or by an officer appointed 
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by the House? — Mr. Struii. I certainly think that there might 
be a great saving of time to Members, and that, too, to some yery 
efficient members of the House, whose time might be employed to 
much greater public advantage ; and I also think there would be a 
very great saving of expense to the parties, if some public officer 
was deputed to go down to the spot in question, and take all the 
formal evidence in proof of standing orders. 

1399. Do you concur generally with Mr. Strutt as to the 
possibility of having the standing orders proved out of the 
House, before a proper officer so appointed ? — Mr, Estcourt. 
So far as I have been able to inquire into the subject, I should 
say Mr. Strutt's observations are perfectly correct. 

1400. Do you concur in the evidence given by Mr. Strutt as 
regards the proof of the standing orders ? — Captain Jone$. I 
do, entirely. 

Thus we conceive a clear road is made for a great altera- 
tion, if not an entire abandonment, of the present mode of 
proceeding in private Bills before Committees in Parliament, 
and the substitution of local inquiry under the superinten- 
dence of some public department. Against this large body 
of important evidence, we have only to place the somewhat 
conflicting opinions of some parliamentary agents, who, 
we must be permitted to think, are not entirely dis- 
interested in the matter. All these gentlemen, it is to be ob- 
served, bear testimony in favour of the recent Consolidation 
Clauses Acts ; but some of them entertain doubts as to an 
examination on the spot by the officer of a department. Mr. 
A. Graham, who is examined at the greatest length as to 
this, says (927.) that he does not think it would do; 
that "the decision would not meet with the respect or 
coDMuand the confidence of the public." But surely, after 
the evidence that has been given, the decisions of the present 
committees can neither deserve nor receive, respect or confi- 
dence. He next says, — 

928. The value of such information would depend upon the 
manner in which it was gained ; and I do not think that inform- 
ation gained exparte ought to be of any value in Parliament 
at all. I presume that the officer of the department whom it 
is proposed to send down would obtain information exparte. 
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929. It is proposed that he should have the parties before him 
and hear them ? — Then my opinion is, that it is quite imprac- 
ticable. You would have a little parliament with its staff sitting 
in every town. 

930. Viscount Ebrington, Is not it frequently the case under 
the present system, that two competing parties appear before 
Parliament with their respective witnesses ; but that the public, 
and the public interest, are not represented at all ? — It is so 
very often. 

This, we think, disposes of the exparte objection. But the 
best answer to Mr. Graham, perhaps, is that the plan of local 
investigation has been tried in the instance of the Inclosure 
and Tidal Harbour Commissions, and has met with complete 
success. Some of the proposed investigations may be more 
difficult and tedious, and may turn out more expensive, but 
that a much more satisfactory inquiry may be instituted, and 
a great saving may be made in expense and time in many 
cases, is placed beyond contradiction, as the evidence to which 
we now refer shows that this new system has been, in two 
instances, for some time in operation with complete success, 
both as to the benefit obtained, and the small cost of obtaining 
it. The first witness to this point is Captain Washington, 
R. N., the Tidal Harbour Commissioner, who thus adverted 
to a case that occurred under that commission. 

815. Can you state what the expense of the visit of those two 
commissioners will be? — We examined Colchester and Ipswich. 
Two cases were referred to us ; the examination of Colchester and 
the Colne river, then on to Ipswich, and the examination of the 
Orwell river, and to return to London, one examining officer 
having been brought up from Cornwall ; and the whole expense of 
obtaining the report was 30/. 5 because the officer of engineers 
had to be paid for his time. Had he been a public officer em- 
ployed by the government, he would not have been paid for his 
time. The other officer was a public officer, and was simply paid 
his travelling expenses, which were about 5/. ; whereas the Par- 
liamentary contest must have cost more than 1000/. 

The other witness is Mr. Blamire, the Inclosure Commis- 
sioner, who thus speaks as to the working of that commis- 
sion. 

1088. Does the person sent by you receive all the objections 
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which are made to the enclosure, or in what way do jou collect the 
objections? — The assistant commissioner hears and investigates 
all objections made upon the spot. Parties occasionally object by 
letter, prior to the meeting, or subsequently to the meeting. 

1091. What class of persons have you employed to make those 
inquiries? — Different parties; legal men for the investigation of 
cases involving legal difficulties, and experienced surveyors and 
practical country gentlemen for the investigation of cases not in- 
volving such difficulties. 

1092. Do you find any difficulty in obtaining well-qualified 
persons ? — Not the least ; we have numbers of applications con- 
tinually made for employment. 

1098. What time is taken up by those commissioners, generally, 
in making inquiryion the spot? — Generally one day for simple 
cases, two days for cases more complex ; and there are, and must 
be, cases involving considerable difficulties, where the investigation 
must necessarily be more protracted. 

1099. What may be the amount of expense, on the average, 
attending each of those eighty cases which you have settled ? — 
Under 20/. We at first had some easy and simple cases, the ex- 
penses of which were, upon the average, about 16/. ; subsequently 
we have had cases requiring more protracted investigation, the 
expenses of which have swelled the average, so that the average is 
now something under 20/. 

1 100. Does that include advertising, and paying for the room, 
and printing? — Everything. 

It was not then surprising that, when this body of evi- 
dence was obtained, that the Committee should be slow in 
reporting in favour of the change suggested, or that Parlia- 
ment should be slow in acting on the Report. 

The Committee, in their report, remark, that ** under the 
present system the expenses of obtaining the most necessary 
or desirable private bill are grievously and needlessly heavy, 
while the great mass of these so called private bills (exclud- 
ing those which are In their nature personal, such as divorce 
and estate bills) materially affect public interests, and are, 
although local, essentially public bills. That with respect to 
these local bills, the chief imperfection of the present system 
of legislation arises from the fact that no provision is made 
for furnishing the committees which sit upon them with 
complete and trustworthy information, either with regard to 
the local evils requiring remedies, or with regard to the bear- 
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ing which the provisions proposed in them may have upon 
the general law of the country. * ♦ Your Committee would 
further remark, that it appears, by reference to the index of 
the statutes, that in the period which elapsed from the union 
with Ireland to the termination of the last session of parlia- 
ment, nearly 9,200 local and personal bills passed into law, 
and only 5,300 public statutes ; but to the pressure of private 
business, especially during the two last sessions, they prefer 
appealing to the experience of members of the House rather 
than to the statements of witnesses on the statistics of parlia- 
mentary returns." The Committee then make the following 
recommendations : — 

1. Public General Acts, 

" Your Committee are of opinion, that it is desirable, in cases 
in which only ordinary powers are sought, that means should be 
afforded to the parties of carrying their projects into execution, 
under the authority and supervision of one of the public boards or 
department, without the necessity of applying to parliament. 

^^That for this purpose public general Acts should be passed on 
the several subjects of sewage and waterworks^ paving, lighting^ 
poUce and watching, markets, and evert other class of private 
BILLS, excluding those which are in their nature personal, on a 
principle similar to that which has been already carried into effect 
hy the 3 & 4 W. 4. c. 90. for lighting in England ; by the 9 Geo. 4. 
C.82. for lighting, &c. in Ireland; and by the 3&;4W.4. c.46. 
for police in Scotland. 

^* That every such public general act should set forth the condi* 
tions on which any corporation, parish, company, or other parties 
may be invested with the powers conferred by such general act, 
and should also specify the public board or department of the 
government under whose authority such powers are to be con« 
ferred ; such boards and departments being the Home Office, the 
Board of Trade, the Admiralty, the Commissioners of Woods and 
Forests, the Inclosure Commissioners, or others, as the case 
may be. That amongst the provisions so to be specified in each 
public general act, the following seem to be expedient ; namely, 

" That a memorial, for authority to put in force the powers of 
the act, be presented to the proper board or department. That 
such memorial shall state the objects of the promoters ; the public 
utility of the measure ; the local situation of the work ; the esti- 
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mated expense ; the means bj which the necessary funds are to be 
raised, and the periods over which t^e charges or repayments are 
to be distributed. 

" That witliin a limited time, similar information on these points 
shall be given to all parties interested, and to the neighbourhood, 
in the manner required by the standing orders in the case of 
private bills ; and that a printed copy of such memorial, together 
with plans and sections, estimates, subscription contracts, and all 
other appropriate information, shall, in a similar manner, be 
lodged at the office of some local functionary, and that duplicate 
eopies of the same documents be likewise lodged with the depart- 
ment at the same time. 

^^ That all parties interested shall be permitted, within a given 
time, to lodge, for public inspection, in the office of the local 
functionary, written suggestions, objections, or amendments to the 
measure proposed, which shall in due time be forwarded to the 
department. * 

''That the department shall thereupon depute one or more 
qualified inspectors (at the expense of the promoters) to proceed 
to the locality, and there, after due notice, — 

'' 1st. To inquire in open court whether the provisions of the 
Public General Act as to notices, deposit of documents, and all 
other legal requirements, have been duly complied with. 

'' 2ndly. To inquire as to the merits of the case, both by evidence 
in open court, and by personal inspection, and then to make a 
written report on both points to the department. 
. '' That the department, exercising its discretion on both the 
above points, shall thereupon determine whether authority shall 
be given for the exercise of the powers of the act, and if so, upon 
what terms and conditions, and that such authority be conferred 
by a legal document, according to a form to be appended to the 
act : but that in any case in which private property may appear to 
the department to be seriously interfered with, such authority 
shall be withheld, and the parties be left to the ordinary mode of 
proceeding by application to Parliament." 

2. Private Bills. 

" That, in the opinion of this Committee, it would be desirable 
that similar proceedings should be adopted in the case of all private 
bills relating to the above-mentioned classes of subjects, by re- 
quiring, — 

'* That all applications for such bills should, previously to the 
session of parliament, be referred to the proper board or depart- 
ment as above, and 
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** That such department shonld appoint one or more inspectors 
to proceed to the spot to take evidence both as to. compliance with 
the standing orders, and upon the merits of the; measure, in the 
manner above recommended, and to make a separate report upon 
each of these points, such reports to be referred respectively to 
the Committee on Standing Orders, and to the Committee on the 
Bill. If, as would be most desirable, the House of Lords should 
think proper to adopt a similar course of proceeding, the same 
inspectors might report to both Houses. 

" That, with the view of an immediate saving of time and 
expense in the proofs of the standing orders, the Committee re- 
commend that in the ensuing session of Parliament, the proof of 
standing orders now taken before the sub-committees shall be 
taken before an officer, or officers, to be appointed bj the Speaker, 
who shall commence his sittings for this purpose on the 1st of 
January, 1847 ; that every petition for a bill, with a copy of the 
bill annexed, shall be lodged in the Private Bill Office on or 
before the 24th of December, and that no bill be permitted to be 
read a first time until the report of such officer shall have been 
presented to the House ; and further, that to facilitate this object, 
all plans, &c., shall be deposited, and all applications shall be 
made to landowners and occupiers on or before the 30th of No- 
vember. It has been suggested that the officers above mentioned 
might hold their sittings in other places besides London." 

3. Taxation of Costs. 

^* That although the fees payable to Parliament on local and private 
bills are fixed and known, yet the charges of solicitors and agents 
for promoting or opposing such bills are very uncertain, and often 
very extravagant ; and, as there is no scale established by Par- 
liament for such charges, it is desirable, for the protection of the 
public, that a proper taxing officer, such as is attached to courts of 
justice, should be appointed under the authority of the Speaker, 
and a scale of taxation be authorised and published by him for the 
guidance of all parties promoting or opposing local and private 
bills. 

. " That the taxing-officer shall present to the House, at the com- 
mencement of each session, an account of the total amount of the 
expenses for promoting or opposing of each bill taxed and sanc- 
tioned by him during the preceding session, distinguishing the 
amount paid as fees on each bill to each of the Houses of Par- 
liament, the amount for witnesses and other expenses, and for 
professional services." 
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This report has been partially carried out by the Act 9 & 
lOYict. c 106,, by which (s. 1.) it is enacted, that in any 
case where it is intended to make an application to parliament 
for an act for the establishment of any waterworks, or for 
draining, paving, cleansing, lighting, or otherwise improving any 
town, district, or place, or for making, maintaining, or altering 
any burial-ground or cemetery, or for continuing, altering, or 
enlarging any of the powers or provisions contained in any act 
or acts relating to any of th£ purposes aforesaid, a notice in 
writing of such intention to apply to Parliament in the next 
ensuing session for an act for any of the above objects shaJl, 
on or before the last day of November in each year, be sent or 
delivered to the office of Woods and Forests, accompanied by 
a statement of the intended object of the proposed act, with 
such plans, &c. as are required by the standing orders of either 
House of Parliament ; and (by s. 2.) the Commissioners of 
Woods and Forests, on being satisfied with the security for 
payment of the expenses, may appoint one or more person or 
persons of competent skill to be a surveying officer or officers 
for that purpose, who (s. 3.) shall give notice of the proposed 
inquiry ; and (s. 4.) have power to summon witnesses and 
administer oaths, which powers are enforced by a penalty. 
(s. 5.) The expenses of the inquiry are to be paid by the 
promoters of the undertaking, and are to be certified by the 
certificate of the surveying officer, (s. 6.) 

The standing orders have also been revised in accordance 
with the suggestion of the Report, and the Speaker is au- 
thorised to appoint one or more officers, to be called, ^^ The 
Examiners of Petitions for Private Bills," one of whom shall 
be appointed chief examiner. The examination of petitions 
for private bills is to commence on the 15th of January, and 
the compliance with the standing orders is to be proved 
before the Examiner. 

We understand that the Speaker has already appointed two 
of the new officers of the House, who will exercise the import- 
ant duties of " Examiners of Petitions.^' Mr. Samuel Smith 
and Mr. T. Erskine May have been appointed.^ We have also 

^ Should not these officers be intrusted with the power of adjudicating on the 
proof of the standing orders ? As it is, if they consider that the compliance 
with these orders has not been proved, they must still report thb fact to the 
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been informed that Sir George Grey, as Secretary for the 
Home Department, has written a letter to the proper officers, 
requesting that the new Bills mentioned in the Beport should 
be prepared, and that such Bills are in the course of prepii- 
ration. 

This important revolution in the private business of Par* 
liament has therefore commenced, and we cannot doubt that 
it will proceed. Its success in the first instance will mainly 
depend on the persons who are employed by the Woods and 
Forests to carry out the preliminary inquiries. But if they 
be well selected we have no fear that the result will be un- 
satisfactory. The important recommendation of the Beport 
of the taxation of Parliamentary costs will not, we trust, be 
neglected. 

But this is not the only report or the only act relating to 
the private business of Parliament which passed last session. 
Oar readers will remember how earnestly we have contended 
for the creation of some new tribunal for the disposal and 
superintendence of the Bailway business.^ We are exceed- 
ingly glad, therefore, that, in pursuance of the recommendations 
of the Committees of both Houses to which we have recently 
adverted^, " An act for constituting Commissioners of Bail- 
ways'* has been passed. This is confessedly only a preli- 
minary step : the details of the measure are still to be worked 
out. The day on which the Commissioners shall begin to 
act in execution of the act, shall be published in the London 
Gazette (S. 1.), and that publication at the time at which this 
is written, has not been made. The Conunissioners, with 
the exception of the President, have not as yet been ap« 
pointed. We shall not therefore enter into any criticism of 
the act. We will only express our pleasure that the step 
has been taken, provided that the new tribunal is endowed 
with sufficient power, and so constituted as to command the 



Standing Orders Committee, who wiU sometimes have to decide without a 
sufficient representation of the facts before them. 

* See more especially 3 L. R. No. 5. Art. x., p. 139. ; No. 6. Art xiii. 
P.415. ; and No. 8., p. 273. 

•No. 8, p. 273, 
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necessaiy respect. The opinions which we have ventured to 
express as to the incompetency of the present committees of 
the House of Commons to deal with railways, we find fully 
borne out in the Reports of the Select Committee on Bailway 
Acts Enactments, in which not only the establishment of a 
distinct department of the executive Government is recom- 
mended, but in the second Beport it is said (p. 16.), that 
*' such a Board, if properly constituted, might relieve com- 
mittees of the House from much waste of time, and com- 
panies applying for lines, as well as the public at large, from 
much needless trouble and expense. The example of foreign 
countries has shown that many inquiries with regard to 
railways can best be conducted on the spot. But, besides 
the advantage from substituting a cheap and natural mode of 
conducting inquiries for the present cumbrous and most ex- 
pensive mode before committees, — under which too, they are 
entirely dependent for information on interested parties, — the 
public might hope that a properly qualified Board, entrusted 
with railway affairs, would obtain more knowledge of the 
wants of the country, and of the best means of supplying 
them, than committees under the present system can possibly 
possess." Unless, then, the new tribunal is prepared, sooner 
or later, to undertake the duties now performed by com- 
mittees, but little good will be done. For a complete ex- 
posure of the present vicious system as to railways, we need 
only refer to the Beport which we have last cited. But it 
touches on matters with which we have no direct concern. 
Our business with these reports and acts is only to state the 
alterations which they make in the present mode of dealing 
with the rights of property and of administering justice. 

While we view with satisfaction these changes which we 
have long considered indispensable, we hope that the improve- 
ment of the existing committees will still be carried on. 
Although much business will be taken from them, much will 
still remain. The alterations made as to Committees and 
Bailway Bills have evidently been an improvement ; and it is 
difficult to see why a road or a canal bill should be dealt 
with in one fashion and a railway in another.^ We are glad 

* See 2 L. R. 59., where this part of the subject Is fully entered into. 
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therefore to find that Mr. Ewart has given notice that he will 
move next session " that Committees on all private bills con- 
sist of fiye members, neitherpersonaUynorJindirectly concerned 
in the question submitted to their consideration." 



ART. v.— FRAUDS UNDER THE BANKRUPTCY LAWS.' 
MR. WARBURTON'S BILL TO RESTORE ARREST. 

1. A Bill to restore Arrest on Mesne Process in civil Actions 
vnder certain Limitations. "Printed by the House of 
Commons, 27th August, 1846. 

2. Return of the Number of Toion and Country Fiats issued 
from January 1838 to January 1839. Ordered to be 
printed 22d July, 1839. 

Few people are aware how much is annuallj lost by bad 
debts. We will endeavour to enlighten them. Our materials 
for calculation are these: — 1. The actual results of the work- 
ing of the London Court of Bankruptcy for the year 1836, 
as made out by the official assignees of the court ; — 2. Par- 
liamentary returns, showing what proportion London and 
country bankruptcies bore to each other about that time ; — 
and, 3. An account, conmiunicated to us by a very consider- 
able house, established within a quarter of a mile of the 
Mansion House, of the number and amount of bad debts 
made by it in carrying on its business, and how they were 
dealt with. It is convenient to give the house a fictitious 
name, and, as the account is made up from books, kept with 
extraordinary accuracy, we think we cannot do better than 
call them Messrs. Accurate and Co. The account is as 
follows: — 

^ On the general subject of this Article, we would refer to a work by Mr. 
J. H. Elliott, " Credit the Life of Commerce/* 1845, published by Madden 
and Co. We wish it to be understood that we do not give an implicit adher-- 
ence to all the propositions in this article. — Ed. 
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Year. 


Modeofadminis. 


Retldenceof 
Debtor. 


Number 

of 
Debtors. 


Amount 

of 
DebU. 


Amount 
realised. 


Rate 


Sales in 
the Year. 


1837- 


Composition 
Assignment 
Bankruptcy 


United 
Kingdom 


fso 

24 
(.21 


2144 

1064 

908 


£ f. 

1023 

363 

207 


$, d. 

9 6\ 
6 10 
4 64 


£ 
161,224 


1838- 


Composition ' 

Assignment 

Bankruptcy 


Ditto 


ri2 

16 
(.25 


836 
737 
841 


458 
267 
148 


10 11 
7 2 
3 6 


219,911 


- 
1840 


Composition 
Assignment 
Bankruptcy 


Ditto 


f40 

24 

L54 


5512 
1734 
4626 


3334 

750 

1255 


12 1 

8 8 
•5 5 


302,075 


1841 


Composition 

Assignment 

Bankruptcy 


Ditto 


r37 

36 

(.51 


3815 
1782 
3398 


2815 
637 
498 


12 \\ 
7 4| 
2 5 


309,250 


1842 


Composition - 

: 

Assignment • 

Bankruptcy • 
Insolvency 
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* The average dividends upon bankruptcies in 1 840 is greatly increased from the 
following circumstance : A debtor for 50021 was a shareholder in one of the mis- 
managed joint-stock banking companies ; to relieve himself from his liability, 
and protect his separate creditors, he allowed our solicitors to issue a fiat, under 
which he paid nearly 205. per pound to his separate creditors. If the 5002. be 
deducted from the amount of debts and produce under the head of bankrupt, the 
average dividend would be only 3f. Bd. in the pound. 
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We use the above materials thus. The accounts made out 
by the official assignees shew that the total amount due from 
London bankrupts for the year 1836 was 2i^2^fi2^Lj and 
that the total amount of sums distributed amongst their 
creditors of all classes was 251^889/. ; the difference there- 
fore, 2,0725134/., was the loss sustained in that year by 
creditors through bankruptcy, as administered in London. 
Parliamentary returns for the year 1836 and the two or 
three preceding and succeeding years show, that the London 
bankruptcies at that tune were about one third of the whole 
number for England and Wales ; If so, the total loss by bank- 
ruptcy throughout England and Wales might be computed 
at three times the above amount, that is, at 6,216,402/. But, 
besides bankruptcy, there are three other methods, by which 
creditors and debtors arrange their af&Irs, as shown by the 
paper of Messrs. Accurate and Co., viz. composition, assign- 
ment, and insolvency ; and another, not shown, but notori- 
ous enough, namely, flight by the debtor, and a total aban- 
donment of all hope by the creditor; and another, even 
more common, setting the creditor at defiance without an;j^ 
flight by the debtor, but a simple reliance on the expensive- 
ness and inefficiency of the law. According to the statement 
of Messrs. Accurate and Co., their loss by bankruptcy in 
IBngland and Wales In the year 1842 was about one-third of 
their whole loss in that year through bad debts ; that Is, they 

lost • 

£. £. £. 

By Bankruptcy 1312 less 265 recovered — difference 1047 

By Composition 1709 less 963 recovered — difference 746 
By Assignment 1405 less 538 recovered — difference 867 
By Insolvency 503 less recovered — difference 503 

3617 less 1501 recovered — difference 2116 
1501 



2116 
Now 2116/. is more than twice as much as 1047; we 
may, therefore, calculate that, on the average, the losses of 
all persons by compositions, assignments, and Insolvencies, 
is twice as much as that by bankruptcy, and then, if we 
multiply the loss by bankruptcy by three, we shall have an 
approach to the total loss of England and Wales by bank- 
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ruptcies, compositions, assignments, and insolvencies, year 
by year. Now the loss by bankruptcy as above shown, was 
6,216,402/. ; that sum, multiplied by three, gives 18,649,206/. ; 
and, if to that we add one-third more for Scotland, Ireland, 
&C., and for those 6ases, wherein the debtor does not com- 
pound or assign his property, and does not become either 
bankrupt or insolvent, but simply runs away, or stays where 
he is, and relies on the probability that his creditor will be 
too wise to waste his money on a law which pretends to help, 
but only laughs at him, we shall have, as the total annual 
loss by bad debts, 

£18,649,206 

Plus one-third 6,216,402 

Total 24,865,608 

in round numbers, twenty-five millions of money ; being more 
than the whole expense of the army, navy, and civil govern- 
ment of England put together, and amounting to almost half 
as much as the whole of our exports. 

This seems a startling conclusion I Let us, then, test its 
correctness in another way. It appears by the account 
above referred to, that Messrs. Accurate and Co. made sales 
in the year 1842 amounting to 340,342/.; that they had 
129 debtors, who failed to keep their engagements; that 
their original loss was 6500/., of which they got back 2359/., 
and that, therefore, their ultimate loss in that year was 
4141/. Now, we will assume, that their net profits, divisible 
amongst the partners, were in the same year 10,000/. 
Upon that the income tax at seven-pence in the pound, 
would be 290/. 13*. According to these figures, the burden 
of bad debts was to them fourteen times as heavy a burden 
as that of the income tax; for 4141/. is more than fourteen 
times 290/. 13*. To the whole country, the burden of the 
income tax is — say — 5,100,000/. a-year; and fourteen times 
5,100,000/. is 74,000,000 and upwards, not 25,000,000/,; 
and hence we cannot but think, that our calculation, that the 
loss by bad debts is not less than 25,000,000/. a-year, is not 
an exaggerated one. 

Are there no means, by which this prodigious loss can be 
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diminished? TTe think there are; and that those means are 
just and fair and considerate legislation ; legislation, not such 
as is only too common, class legislation, but legislation founded 
on an enlightened view of what is for the benefit of the whole 
community. But is there much hope of this ? Alas I we fear 
not. Unfortunately the influential classes, those who form 
the legislating body in this country, and those with whom 
the legislating body associate, and from whom, therefore, 
they take their tone and opinions, are not the sufferers by 
bad debts; indeed, they hardly know the meaning of the 
words; and the calculation we have just made with regard to 
the income-tax proves this. For, if we were to assume that 
all classes suffered equally by bad debts, then the total loss 
by bad debts would be 715400,000/. a year, whereas it pro- 
bably does not exceed 2o,000,000t It is therefore evident 
that some classes do not suffer by bad debts at all, except in-* 
directly in the increased price of the commodities they buy. 
Now, which are the classes who do not suffer ? obviously the 
upper classes. And this conclusion is fortified by common 
experience. Ask any gentleman, any person not in business, 
what his annual loss is by bad debts. He will laugh in your 
face ; or, if he condescends to answer, he will say he loses 
nothing, or next to nothing. We ourselves are extremely 
Boft-hearted and foolish, and have often committed the folly 
of lending money, sometimes to a friend, sometimes to a poor 
neighbour, and have seldom seen much of it again ; and yet if 
we were asked what our annual loss was by bad debts, 
whether it was fourteen times the amount of our income-tax, 
we should infallibly laugh in the inquirer's face, and perhaps 
ask him whether he had taken leave of his senses. It is evi- 
dent, then, that this loss, whatever it is, whether 25,000,000/., 
or more or less, does not fall on what may be called the in- 
iluential classes, and is therefore not an element much con- 
sidered in legislation. If any person interested in the matter 
doubts tliis, let him try the feelings of our legislators in this 
way; let him write a paper on debtor and creditor, and take, 
it round to such members of parliament as he may happen to 
know, one by one, and before delivering it, let him ask each 
whether he takes any interest in the subject, and would like 

VOL. V. G 
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to read the paper^ lie will certainly, in nineteen cases biit of 
twenty, receive a very discouraging answer. '• I must con- 
fess I know little, and care little about the subject.*' But 
let him take a paper about the law of landlord and tenant, 
the mode of recovering rents, the best means of repressing 
poaching, the com law, the poor law, or in short on any sub- 
ject interesting to the upper classes, and his paper will be 
received ; and, if worthy of a perusal, will probably be read. 
It is this circumstance, the lamentable indifference of our 
legislators to every thing that does not concern themselves 
and the classes with whom they associate, that is so dis- 
heartening to the reformer, who feels the injustice to which 
the middling and lower classes have been subjected by the 
successive relaxations which have taken place in the law of 
debtor and creditor. He feels, that in addressing the legis- 
lature, he has to deal with a large and inert mass ; that the 
whole of that mass is steeped in indifference ; that his case is 
hopeless, unless he can make them understand a subject 
which they won't even try to understand, which they care 
nothing about ; and, what is worse is, he knows that even if 
he should succeed in convincing those that take the lead in 
parliament, that the subject is of importance and ought to be 
considered, the duty of considering it will be shifted from 
parliament itself to some delegated authority, and that that de- 
legated authority will most probably consist of a majority of 
persons who are imbued with all the prejudices and all the 
indifference of parliament itself; that it will consist of bankers 
and merchants who suffer but little by bad debts, and scarcely 
ever resorted to arrest when arrest was permitted; and of 
barristers or bankruptcy or insolvency commissioners, who 
never give credit, and never lend money, except as an act of 
kindness, and then to such amount only as they can well 
afford to lose. 

In 1840, Lord Cottingham, when Chancellor, was satis- 
fied that some remedy was required for the existing evils ; 
and, under his advI8e, a royal commission of inquiry issued, 
addressed to five lawyers, five eminent merchants and bank- 
ers, and one gentleman, not in any business or profession ; and 
what was the result? It was that all the Commissioners but 
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one concurred in recommending that that remedy which ex- 
perience had shown and all the evidence proved^ was the only 
remedy, the ^fear of which practically produced the payment of 
debts, namely, seizure of the person, in other words imprison- 
ment for debt, should be utterly and entirely abolished. They 
sanctioned indeed the notion, that, if the creditor could show 
that his debtor was about to abscond, he should have the 
power of arresting him ; but what mockery was this ? What 
induced a man to abscond ? Why surely the dread of having 
his pers(m seized. When the dread of having his person 
seized was gone, what probability was there that a debtor 
would 'abscond ? Instead of absconding, he would go to 
his creditor, and say "You can't seize me wom?; you can't 
throw me into gaol now ; I am not going to abscond, why 
should I? now tihiat you can't seize one's body for debt, 
England is as good a place for an insolvent to live in as any I 
know. Its a paradise for debtors. I have no thought of 
quitting it." And he might even hold this language whilst 
he was selling off all his property by auction, and in reality 
preparing for his departure. He might boldly attend the 
auction ; face all his creditors ; desire them to do their worst, 
for that he was only turning his property into money under 
his own inspection, that it might be sold advantageously, and 
enable him to pay a better dividend; and then, when by 
holding such language as this he had deprived them of all 
pretence for obtaining a judge's order for arrest, he might 
put the money in his pocket, go by railway to London, and 
from thence proceed to Dover, Brighton, Southampton, Bris- 
tol, Liverpool, Hull, or any other port of embarkation, and 
escape far beyond the reach of the tardy and lingering process 
of the law. 

Is it thus that lawyers would provide for the recovery of 
their fees ? landlords for the recovery of their rents ? Surely 
not : the gentlemen of the profession have an infallible means 
of compelling payment of their just dues ; they are a very 
small body, in constant communication with each other, and, 
if a solicitor retains one of them and does not pay the usual 
fee, it is soon noised abroad among the rest; and no mem- 
ber of the Bar would thenceforth hold a brief, or in any way 

o 2 



84 Frauds under the Bankruptcy Laws. 

act for such solicitor. The best remedy the law could de- 
vise, would not be so effectual as this. It is not from bar- 
risters or judges, therefore, that sympathy for a creditor can 
be expected. They are not losers by bad debts. 

And how does the landlord, the member of the legis-^ 
lative body, take care of himself? How does he enforce 
the payment of his business debts, his rents? By a 
remedy, of which, if you can say that it is tyrannical and 
oppressive, you certainly cannot say that it is not most 
stringent and most effectual. It is called distress. Black-* 
stone's account of it is to be found in a chapter ^ the very 
title of which is curious, — ** Of the redress of private 
wrongs by the mere act of the partiesJ^ 

" A fifth case," says he (p. 6.), "in which the law allows a man 
to be his own avenger, or to minister redress to himself , is that of 
distraining cattle or goods for nonpayment of rent," and this is 
" intended for the benefit of landlords, to prevent tenant^ from 
secreting or withdrawing their effects to his prejudice." After- 
wards (p. 7.), he says, " We may lay it down as an universal 
principle, that a distress may be taken for any kind of rent in 
arrear, the detaining whereof beyond the day of payment is an 
injury to him that is entitled to receive it." 

Is not this equally true of aU debts ? is it not even a 
greater injury to detain a debt from a merchant, or trades- 
man, of whom payment to the very day, on his own liabilities, 
is required, and whose credit, which is his life, may there- 
fore be ruined by his debtor's unpunctuality ? And how is 
this distress made ? Hear Blackstone again (p. 11.), 

" When a person intends to make a distress, he must by himself, 
or his bailiff, enter on the demised premises." 

So that the landlord is his own judge, issuer, and exe- 
cutor of his own process. He makes no aflSdavit of debt ; 
he applies to no court ; he asks for no authority, but sim- 
ply of his own will and pleasure, and on his own responsi- 
bility, enters and seizes. And what does he seize? the 
property of his debtor ? Hear Blackstone again (p. 8.), 

" Whatever goods and chattels the landlord finds upon the pre- 
> 3 Com. Bk. c. 1. 
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mises, whether they in fact belong to the tenant or a stranger^ 
are distrainable by him for rent.*' 

So that the trick, so effectually practised as to the common 
creditor, that of transferring the property by bill of sale, 
falls harmless on the landlord. But suppose that the tenant 
removes the goods from off the premises, will not this defeat 
the landlord? Hear Blackstone again (p. 11.), and see whether 
a legislature of landlords will permit themselves to be easily 
foiled. 

" If the landlord does not find sufficient distress on the premises, 
formerly he could resort to nowhere else, and therefore tenants 
who were knavish, made a practice to convey away their goods 
and stock fraudulently from the house or lands demised, in order 
to cheat their landlords ; but, now, hy statute (landlords are our 
statute makers) the landlord may distrain any goods of his tenant, 
carried off the premises clandestinely, wherever he finds them, 
within thirty days after, unless they have been bona fide sold for 
a valuable consideration, and all persons privy to, or assisting in 
such fraudulent conveyance, forfeit double the value to the land- 
lord." 

Is not this an excellent specimen of what we have above 
characterised as class legislation ? Well may a legislature of 
landlords, thus armed at all points as regards the only debts 
due to them as matters of business, debts for rent, turn a deaf 
ear to the distresses of ordinary creditors. ** Let the galled 
jade wince, our withers are unwrung." Well can they afford 
to play into the hands of spendthrifts of their own class, to 
call creditors " duns," and debtors " poor fellows," and legislate 
in conformity to the prejudices indicated by such phrases. 

But is this right ? is it honourable to take such extra- 
ordinary care of themselves, and to show such indifference to 
the interests of others ? It is said that the law is no respecter 
of persons ; but can this be said with truth, when the law is 
so astute in protecting landlords, so careless in protecting the 
middling and lower classes? Look at the position of an 
ordinary wholesale dealer. He sells a parcel of goods on 
credit to the retail dealer, and takes a bill of exchange, pay- 
able on a day certain. On the due payment of this bill he 
relies to enable him to pay the manufacturer who supplied 

o 3 
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him. The bill of exchange is not paid. He makes in- 
quiries, and finds that his debtor is selling his goods 
over the counter to ordinary customers under prime cost, 
is sending away large parcels by carrier in a manner 
quite inconsistent with the business of a retail trader, 
and he learns other facts which convince him, as a man of 
business, that his debtor is about to cheat his creditors. He 
goes to his solicitor, and this conversation passes : — Client. 
What can I do? Solicitor. — Nothing ! At least, nothing 
effectuaL Client — Cannot I arrest my debtor ? Solicitor. 
— No! The cry, for many years before 1838, was that 
arrest was unjust and cruel; and in 1838, the legislature 
abolished it, unless there was evidence that the debtor was 
about to abscond ; and debtors don't abscond nov) ; they don't 
run away now; because there is nothing for them to run 
away from; they used to run away from arrest, but now 
there is no arrest for them to run away from ; so that they stay 
where they are. Client. — Had I not better, then, bring an 
action against him? Solicitor. — I don't think it will do you 
much good. As soon as you bring your action, your debtor 
will get some friend to sue him : he will defend your action ; 
he will make no defence to his friend's action. His friend 
will get judgment and execution first ; and, when the sheriff 
goes in under your execution, he wiU find an officer in pos- 
session under another execution, and will be obliged to retire ; 
and you will only be so much the more out of pocket. By 
bringing an action, you will only be throwing good money 
after bad. Client. — Can I not then make him a bankrupt ? 
he is a trader. Solicitor. — No, you cannot ; for you cannot 
make a man bankrupt without proving an act of bankruptcy ; 
and since the abolition of arrest, you cannot force a man to 
commit an act of bankruptcy. Whilst the law of arrest con- 
tinued, you could ; because then you could obtain the writ of 
capias^ and the debtor ran away to avoid being arrested, or 
would not come out of his house at all for fear he should be 
arrested; and either running away, or shutting himself up in 
his house, was an act of bankruptcy ; you issued your fiat, and 
got a fair inquiry, and a fair distribution of your debtor's 
property. But that cannot be done now, since arrest has 
been abolished. Client. — But I thought that a new act of 
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bankruptcy was introduced to replace those which had been 
abolished by the abolition of arrest. Solicitor. — It is true 
that a new one was introduced by a law of 1842, but it is 
quite useless against a knave, for all that a knave has to do 
to defeat the process is to swear that he believes he has a 
good defence to part of your demand, and the whole process 
falls to the ground, and you pay the costs. Client. — Am 
I then wholly remedyless ? Solicitor. — I fear you are, and 
as long as the law remains as it is, my advice to you must be, 
if your debtor offers you five shillings in the pound, take it ; 
if he offers you one shilling, or one penny, take it ; and if 
nothings leave him alone, and rejoice that his next victim 
will be some one else. There is, however, one thing you 
can do, agitate for an improvement of the law. Go to all 
traders like yourself, and teU them what I have told you ; 
tell them that the matter is one in which every honest man 
is deeply interested ; tell them that creditors are an outlawed 
class ; that the number of debtors preying on the community 
» is daily increasing ; and that if imprisonment for debt be 
wholly abolished, as has been proposed, not one debtor in a 
thousand will ever suffer even a day's imprisonment ; and ask 
them to reflect, what must be the consequence of such uni- 
versal impunity to cheating. With due exertion creditors 
may be again brought within the pale of the law. It is true, 
you are not favourites with the legislating classes; when 
you sue one of them, they call you " a dun ; " and if you put 
a debtor in one of their prisons, they think you occupy a 
space which might be much better tenanted by a poacher. 
Do not, however, despair. You are strong in the justice of 
your cause, and may find a powerful advocate in The Times^ 
which in a leading article of the 18th of June last, said : — 
The experiment of abolishing arrest on mesne process^ and 
leaving creditors to the conscientious consideration of their 
debtors, were based on sentimentality.^ 

It may be said, what are the remedies for which creditors 
should agitate ? We answer, 

1. To procure the abolition of all process against goods or 
property, except in Bankruptcy. 

2. To restore arrest on mesne process, guarding it care- 
fully against abuse. 

Q 4 
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3. To extend the Law of Bankruptcy to the whole com- 
munity, insteail of confining it to traders and certain other 
classes specially described. 

We will illustrate each of these propositions by showing 
the existing evils, and the mode by which the adoption of 
the remedy we propose, would remedy those evils. 



1. Abolish all process against goods or other 
property, except in bankruptct. 

The reason for this proposal is, that process against goods, 
by what the law calls a fieri facias^ is nothing more than an 
instrument of fraud. Its practical effect, in nineteen cases 
out of twenty, is not to give the debtor 'sgoods to his real 
creditor, but to protect them from his real creditor, and to 
enable the debtor to enjoy them himself under the pretence 
that they are no longer his, but have been seized by a cre- 
ditor, too often a sham one, who is very kindly allowing 
him to use them, either from pure frienddiip, or, what looks 
rather more plausible, on the terms of paying rent for them. 
This is the plan if the goods consist of furniture. If they 
consist of stock, then the representation is varied. In that 
case the goods are being sold over the counter in the usual 
course of business for the creditor who has seized^ and the 
debtor is only acting as affent for sale, and accounting for 
the proceeds to the execution creditor. Of course, this is a 
cheat, transparent enough to be seen through by the eye of 
common sense; but, transparent as it is, it is extremely 
doubtful how far the law will see through it. Justice is 
painted by the poets as blind, and on an occasion of this sort 
she fully justifies the poet's idea, for she is uncommonly 
blind ; and as she is also exceedingly rapacious in what she 
charges for any little services she may render, a creditor does 
not much like to employ her. He thinks it quite enough to 
have been robbed once by a sharp-sighted enemy, without 
undergoing a second squeezing by his blind friend, and so 
the knavery constantly passes unchallenged, to the infinite 
improvement of commercial morality. 

Such is the evil in nineteen cases out of twenty. In the 
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twentieth case it is different ; in that case it consists, not of 
knavery, but of simple injustice, for it consists in this, that 
the property seized is seized for the benefit of one creditor 
only, whereas the exigences of justice require that, if seized 
at all, it should be seized for the benefit, not of one ex- 
clusively, but of all proportionately. And it is accompanied 
by this further evil, that the property seized is commonly 
sold in a very hurried and wasteful manner, the creditor 
caring nothing how wastefully, so long as there is enough to 
pay the necessary expenses and his debt. He cares nothing 
for the rest of the ship's crew, so long as he can save himself 
in the cock-boat of his own fortunes. And in this selfishness 
he is justified by the law, which by its maxim — "Vigi- 
lantibus et non dormientibus inservit lex," furnishes an excuse 
for any degree of selfishness. 

There is, in fact, no case in which seizure of goods for the 
benefit of one creditor only can be the right course. Either 
the debtor is solvent or insolvent. If solvent^ if he is able 
to pay, pressure upon the person is the wisest course, as 
regards the creditor and the debtor. It is best for the cre- 
ditor, because it is the least hazardous course. In proceeding 
against the person, the creditor can make no mistake. He 
knows his debtor's eyes, his nose, his mouth. He is sure to 
seize the right man. On this point, to use one of those 
phrases which have fallen from the Great Duke, and which, 
like himself, seem destined to immortality, " There is no 
mistake, there can be no mistake, and there shall be no 
mistake," whereas if you put the creditor to seize the debtor's 
goods, the process is really and practically nothing but a 
Comedy of Errors ; a comedy, that is, to the debtor, for it 
is too often a tragedy to the creditor, being an error which 
involves him in a lawsuit with some claimant of the goods 
seized. Nor is such process harsh towards the debtor, for if 
if he Can pay, and will not, surely there is no great hardship 
in pressing upon his person. 

K the debtor be insoloenty if he really cannot pay, it is 
clearly his duty to declare himself insolvent, and meet his 
creditors fairly. If he will not do this, surely he has no 
ground of complaint if the law assume for a time that he can 
pay and will not; and inflict on him as much imprisonment 
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as will suffice to enable it to deduce the true conclusion^ 
namely^ that he really cannot pay. We propose^ of course^ 
that if he lie in prison a certain time without paying or 
giving bful, he shall be subject to the laws of insolvency. 

But it may be said, that the case may be one neither of 
unwillingness to pay^ nor of permanent inability^ but a case 
of inability merely temporary. We admit that it may^ but 
even ia that case also pressure on the person is far better 
even for the debtor than the seizure of goods. It is better for 
many reasons, for first it is less expensive; it is a simple 
process, and a simple process is always less expensive than a 
complicated one ; secondly, it is less notorious, because the 
arrested debtor is taken to a distant court, so that nothing 
need be known at the place where he carries on his business, 
except that he is not there ; whereas, if a servant of the law 
is sent to take possession of the debtor's goods, there is an 
immediate notoriety on the spot; thirdly, seizure of the 
person brings the parties so much the sooner face to face ; 
and a &ce-to-face meeting is the surest means of bringing 
litigants speedily to a right understanding. In any case, 
therefore, whether it be that the debtor can pay, and will not, 
or that he cannot pay then, but can after a time, or that he 
cannot pay at all, the pressure on the perscm is the best 
means, both for the debtor and creditor, of bringing about 
a speedy and satisfactory settlement. In the first case the 
debt will be paid ; in the second, fair explanations will be 
given, and reasonable arrangements may be made with or 
without the intervention of the court ; in the third case, tibe 
debtor will acknowledge himself insolvent, or be proved to be 
so by lying in prison three weeks without giving bail ; he 
will be released either immediately, or at the end of the 
three weeks, his property will be taken under the authority 
of the law, and instead of being handed over, at the will of the 
debtor, to favoured creditors, or taken by one to the injury of 
the rest, it will be realized with the least possible loss, at the 
least possible expense, and fairly distributed. 

It may be said, why seize the person at all? Why not use 
the non-payment or the not giving security within the three 
weeks as a test of insolvency, and treat the debtor as an in- 
solvent ? We answer, that if the debtor is honest and sol- 
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vent^ the seizure of his person is useful as forcing on his mind 
a sense of the seriousness of his position. It is an excellent 
warning. There can be no mistake about his having had full 
notice. If he is^ as is too often the case, dishonesty his being 
in prison will prevent mischief. 



2. Restore abrest on mesne process, guarding it 
carefully against abuse. 

What ! the reader will perhaps exclaim, restore arrest on 
mesne process, restore the greatest abuse known to the law ! the 
monster abuse, that has ceased to exist under the withering 
influence of public indignation ! Yes I we boldly answer, yes. 
Arrest fell a victim to public indignation, it is true, but not to 
calm reasoning. It was brought to an untimely end, not after 
a fiill and temperate investigation, but by a sort of Lynch 
law, after a trial where passion and clamour alone prevailed. 
Nor was the indignation against it unjust or unfounded. The 
old law of arrest had every fault a bad law cotild have ; it 
was put in action, not on the discretion of the judge, but on 
the responsibility and at the pleasure of the antagonist 
party ; it subjected the debtor, who was really unable to pay, 
to imprisonment which might be interminable, and that, in 
a prison, where riot, drunkenness, debauchery, filth, extor- 
tion, and every other horror prevailed ; and it left the debtor, 
who could pay, in the enjoyment of his property, that he 
might purchase indulgence of sheriffs' officers, gaolors, and 
turnkeys. But these were the abuses^ not the uses, of the 
law. The abuses have for the most part ceased to exist. 
Public indijgnation has subsided, and the time is now come 
when the uses of the law of arrest may be restored. 

We should have been glad to have here enumerated all the 
abuses, which, under the old law, tainted the law of arrest 
and imprisonment for debt, and shown, one by one, what was 
the proper remedy for each abuse ; but our limits will not 
permit us. We must attempt this on some future occasion ; 
and, in the mean while, content ourselves with adverting to 
two of the greatest abuses, — 1. arrest ^riVAow^ 'proper inquiry ^ 
and, 2. imprisonment, notwithstanding the debtor was willing 
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to acknowkdge his insolvency, meet his creditors fairly, and cede 
his property for distribution. 

As to the first of these abuses^ arrest without proper in- 
quiry, we fully admit it to haye been a very gross abuse. 
Our indignation against it is as warm as that of the most eager 
abolitionist ; but what was the proper remedy ? To abolish 
arrest altogether? No. But to provide that arrest should 
not take place, without propev inquiry before a court of jus- 
tice, and on the order of a court of justice only. Why was 
there no proper inquiry under the old system? Why did 
the arrest take place, as of course, upon tossing an affidavit 
of debt into one office, and procuring a writ of capias to be 
tossed to you out of another, with no discretion exercised ? 
The judges have told us. Because, said they in Emerson v. 
Hawkins ^ " it may be inconvenient to the debtor, yet there 
would be ten times more inconvenience if we were to try 
whether plaintiff swears true." The plain English of which 
was, as we stated in a former number, that it would occupy 
less time to do injustice without inquiry, than to do justice 
after inquiry. At that time there were but twelve judges, 
and their time was too fully occupied to admit of their exer- 
cising discretion in each case ; so they said, on this material 
question, a question affecting personal liberty, " No judicial 
discretion shall be exercised at all. All shall depend on the 
discretion, or rather forbearance of the creditor." 

But we have now fifteen judges, and what is of more im- 
portance, we have eighteen useful courts established, to 
arrange the affairs of debtors and creditors, six in the year 
1831, and twelve more in 1842. We have now, therefore^ 
an ample force to exercise judicial discretion in these cases* 
There are six courts sitting in London, and twelve more 
sitting in the great hives of industry in the country ; all with 
ample time to hear and consider, and all perfectly competent 
to deal with such questions ; for the very essence of their 
jurisdiction is to decide on questions of debt. Why then 
should not they be entrusted with the exercise of this dis- 
cretion? See how the law has vacillated — how it has rushed 
from one extreme to another. Formerly it said to the creditor, 
" Only make your affidavit, and take to prison whom you like. 

» Wils. Rep. 335. 
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We trust all to your forbearance." Now, it says, " You shan't 
take any one to prison till after judgment. Let your case be 
ever so clear^ even if you have the debtor's handwriting to prove 
the case against him ; or, if you have got, not only his hand, 
but his seal, his bond, still you shall have no immediate re« 
dress ; you must give him plenty of notice and plenty of 
time to withdraw himself and his property out of your reach. 
Our former system, arrest without inquiry, did injustice. 
Our new system, no arrest at all, may do equal or still greater 
injustice. We care not." But after such violent swaying 
from one side to another, may we not hope that the balance 
may subside into the middle position^ the position suggested 
by right reason, abrest pkecedbd by proper inquiry. 
Interim relief, early relief, precautionary relief, upon a 
case of hiffh probabiUty^ as contradistinguished from that ul« 
timate relief which is founded on legal certainty ^ attained by 
trial and judgment after hearing both parties, is granted by 
all Courts acting on rational principles. Observe what is 
done under the criminal law and in chancery. Under the 
criminal law you do not say the mere affidavit of the pro- 
secutor that the alleged criminal is guilty, shall send him to 
prison without inquiryy nor do you say that under no circum- 
stances shall he go to prison till after trial and judgment. 
You rush into neither the one extreme nor the other. You 
have preliminary inquiry before a coroner, a magistrate, or 
some proper authority ; and, if on the whole there appears a 
fair prima fade case of probable guilt, you do not allow, what 
the Times very justly calls " sentimentality," to prevent your 
sending the untried man to prison to abide his trial. In 
chancery, a plaintiff asks for an injunction or other pre- 
cautionary relief. You do not say, establish your case by 
pleading to issue and obtaining a decree, and then we will 
grant you the injunction ; nor do you say, on the other hand, 
the plaintiff has sworn positively — that is enough. " It 
may be inconvenient to defendant to have the injunction 
issue, but there would be ten times more inconvenience if we 
were to try whether plaintiff swears true." You do not rush 
into either the one extreme or the other; you da inquire 
** whether plaintiff swears true;" you say to the plaintiff. 
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show a sufficient primd facie case, and, if necessary, we will 
grant the injunction at once, with liberty to the defendant to 
move to dissolve it, or you take the less strong stqp of desiring 
the plaintiff to give notice to the defendant, and you then 
hear and decide, not condosiyely, but by way of precaution, 
on hearing the statements on both sides. Why should not 
the analogy, furnished by the criminal law and by chanceiy, 
be adopted in the matter of arrest? Why should not the 
creditor attend before a proper judge, and show a su£Blcient 
primd facie case of debt due, producing his written docu- 
ments, his books, and papers, to fortify his statement ; and, 
on satisfying the judge, eithi^'r have a summons for the debtor 
to appear, or, on showing ti probable case of contemplated 
fraud, have a warrant ofarrtst^ a capias ad respondendum^ in 
the first instance. To this plan we cannot see any objection. 
A case has lately occurred of great injustice, even under the 
existing law, though arrest has been in substance abolished ; 
the case of Monsieur Ouvrard, a French gentleman of great 
celebrity. M. Ouvrard had employed a person to survey a 
house for him. The surveyor made an extravagant charge 
for his services, a charge of 1000/. M. Ouvrard refused to 
pay it, upon which the surveyor made an affidavit, swearing 
that M. Ouvrard owed him the 1000/., and then, availing 
himself of the fact of M. Ouvrard being a foreigner, to raise, 
with other circumstances, a primd fade case of probability 
that he was going to leave England, obtained an order for his 
arrest, and M. Ouvrard was kept in custody for seven or 
eight days. In reality, M. Ouvrard neither owed the money, 
nor had he any thought of quitting England. He had been 
staying on a visit at the Duke of Beaufort's, in Gloucester- 
shire, and was on his way to pay a visit to the Earl of Lons- 
dale, in Cumberland, when he was taken. It is difficult to 
conceive a greater injustice, but such an injustice could not 
have taken place under the system which we are advocating ; 
because, the moment the surveyor had stated his case to the 
tribunal, the judge would have said, " Your case is not one 
of those in which the law will sanction an arrest in the first 
instance ; you say that M. Ouvrard owes you 1000/., but 
your demand is not founded upon an express contriact ; it is 
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founded upon your own estimate of your own services; if 
there is a difference of opinion between you and M. Ouvrard 
as to the value of your services, you must submit that ques- 
tion to a jury. We caimot interfere till a jury has decided 
it. Arrests are not to take place except in clear cases ; and 
yoiirs is a case of arbitrary valuation of his own services by 
the party interested, and therefore not a clear case, such as 
to justify an arrest in the first instance. 

We have lately had tho great pleasure of seeing that a 
highly respected member of the House of Commons, a 
gentleman who has ever been an eager opponent of the 
abuses of the law of arrest, has had the courage to bring in a 
Bill to restore the law of arrest on mesne process with proper 
guards against abuse. We sincerely hope that the Bill may 
be carried in the next session of Parliament. We extract 
the following account of it from the Times of Friday, the 
18th of September last : — 

" A bill (which was yesterday printed) was laid on the table of 
the House of Commons at the close of the late session, and ordered 
to be printed for consideration during the recess, to restore arrest 
on mesne process in civil actions under certain limitations. The 
bin was prepared and brought in by Mr. Warburton and Mr. 
Leader, aco(»rding to the customary indorsement in such matters ; 
and by the preamble it is declared that * it has been found, by 
experience, that the abolition of arrest on mesne process has greatly 
increased the expense and difficulty of compelling the payment of 
debts, and has enabled debtors to continue to resist their creditors 
until the greater part of their assets has been wasted or concealed, 
or distributed amongst favoured creditors, and it is expedient to 
restore the power of arrest on mesne process in civil actions, with 
proper precautions to 'prevent such power from being abused.' 
The evils pointed out by the preamble do exist, and there has been 
of late a growing disposition among men conversant with the law 
of debtor and creditor that the power of arrest in certain cases 
should be restored, to prevent the waste of property obtained by 
debtors, and to teach them there is such a thing as punishment for 
their misconduct. By this measure it is proposed that no arrest 
should take place except by order of the Court of Bankruptcy ; 
that no commissioner is to issue an order unless the creditor first 
swears fully to the particulars of his demand, nor unless there is a 
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prima facie case of debt due, and of two applications having been 
made for the same. On the debtor being taken on a writ of capias, 
he is to be brought immediately before the commissioner, with 
liberty to show cause against the arrest, and the commissioner 
may either discharge the party or order him to find bail. The 
party arrested may be discharged on the payment of money into 
court, or on filing a declai*ation of insolvency, or a petition as an 
insolvent debtor. The suggestions will probably be considered by 
the Lord Chancellor, who has promised to give his attention to the 
law of bankruptcy and insolvency." — Times, Friday, 18th Sep- 
tember, 1846. 

As to the second great abuse^ namely, that under the 
law of arrest persons were often imprisoned who were really 
unable to pay their debts in full, and were quite ready, either 
to pay such composition as their assets would enable them to 
pay, or to cede every thing to the proper Court for distribu- 
tion, we admit this also to have been a very great abuse; 
but what was the remedy ? the abolition of arrest ? no ; but 
the enabling the debtor to avoid the evil of arrest by placing 
himself and his property at the disposition of his creditors, 
himself for personal examination, his property for equal dis- 
tribution. To abolish arrest was to yield to the force of the 
argument, and adopt a conclusion far beyond what the force 
of the argument required. To abolish arrest was to re- 
move that very motive which induced the debtor to meet his 
creditors fairly. Why was he willing to meet their views, 
and do them all the justice in his power? Because, if he did 
not, each creditor might seize his person. 

Our Reformers, most illogically, fancied they could exempt 
the debtor from the pressure on the person, and yet have the 
benefit of that willingness to yield, which the existence of 
the pressure produced. Admitting then the force of this 
argument, we protest against the conclusion deduced from it. 
We say, you should have retained the power of arrest, but 
enabled the debtor at any moment to avoid it, or exempt 
himself from it by a declaration of insolvency, which, whilst 
exempting him from the pressure of one creditor, should have 
placed himself and his property within the jurisdiction of that 
Court, whose function it is to act for and protect alL Had 
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this course been pursued, there would have been no ground 
of complaint. The creditor would have had the means of 
pressing the debtor, and the debtor the means of escaping all 
pressure by the simple act of telling truth by merely saying, 
" I am unable to meet my engagements." The reason- 
ableness of enabling the debtor thus to protect himself was 
so apparent, and so irresistible the argument in favour of 
debtors being permitted to originate the proceedings against 
themselves, as indeed American debtors can, that in 1842 and 
1844 the Legislature passed acts enabling debtors to do so. 
If this had been done at first, arrest probably would not have 
been abolished, for then the answer to the abolitionists would 
have been, — " Can your friend, for whom you are so inte- 
rested, pay the debt?" "No, he cannot!" "Then why 
does he not sign a declaration of insolvency and avoid being 
arrested?" Unfortunately, abolition of arrest came in 1838, 
and it was not till 1842 and 1844 that the justice to debtors 
of allowing them to declare themselves insolvent and obtain 
protection, arrived. Now that it has arrived, arrest should 
be restored. The error of abolition should be corrected ; and 
we hail Mr. Warburton's bill as the means of effecting it. 

3. "Extend the bankruptcy law to all classes, 
instead of confining it to traders, and some 
others specifically mentioned." 

The reasonableness of this is self-evident. Why are 
traders and certain other specified classes to be subjected 
to a law, to which the classes above them are not subject ? 
Is there any injustice in the law of bankruptcy ? If there is, 
why are traders subjected to it ? If there is none, why are 
the higher classes not to be subjected to that law ? What 
are the main principles upon which the bankruptcy law is 
based? Are they not these? That if a man cannot or will 
not pay his debts, his property shall be seized into the 
hands of the law, his creditors shall be summoned to meet 
and prove their debts, and choose guardians of their in- 
terests; and that then, under the superintendence of those 
guardians, the property shall be realised in the most beneficial 
way, and the proceeds shall be distributed amongst the 
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creditors, proportionably to their respective demands; and 
that, incidentally to the administration, a proper inquiry 
shall take place into the conduct of the debtor ; and if it 
appear that his insolvency was the result of misfortune, he 
shall be restored to the pursuits of industry, with an entire 
exemption from past obligations ; but if it appear that his 
insolvency was the result of conduct more or less blameable, 
he shall be treated accordingly. Are not these the true 
principles on which the Law of Insolvency ought to be 
based ? and, if they are, why is not the insolvency of the 
upper classes to be dealt with under the law of bankruptcy ? 
We are at a loss to conceive what answer can be given to 
this question, unless, indeed, it be this; that the very 
same principle which entitles the landlord, in his character 
of creditor, to the remedy of " distress," oppressive as we 
have above shown that remedy to be, entitles him, and the 
classes intimately connected with him, in their character of 
debtors, to refuse to be subjected to the law of bankruptcy, 
the principle that Might makes Right. The upper 
classes may say, '^ we are the legislating class ; we insist on 
class legislation ; and we are resolved, that as, on the one 
hand, we have a most effective remedy against our debtors, 
so, on the other, shall our creditors not have an effective 
remedy against us." But is this safe ? 

We cannot believe that such injustice can prevail much 
longer. The present Lord Chancellor has in several sessions 
proposed bills for the purpose of subjecting all classes to the 
law of bankruptcy, under the name of " adjudicated debtors ;" 
and we have sufficient confidence in his honesty and per- 
severance iu any opinion, once adopted by him on mature 
consideration, to feel sure that he will not fail to support it 
with all the authority of his great oflSce. And when the 
claims of justice are supported by authority, they must 
prevail. 

We must now conclude. Mutual confidence, it should 
never be forgotten, is the source of mutual help. Unless we 
can trust each other, we dare not help each other. That the 
wise and the provident should in the long run have the 
advantage over the foolish and improvident, if it be an evil, 
is an evil inseparable from the moral government of the 
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world. To us it appears but one of the innumerable proofs 
of the existence of a Supreme Intelligence, for from that it 
results that, in a time of famine, there are always some who 
are able, and willing too, if the law does not step in to check 
their unllingness^ to rescue their heedless fellow-creatures from 
the extremities of starvation. In the Times of Wednesday, 
October the 7th, 1846, we read in a letter of the Times^ Com- 
missioner, dated Isle of Skye, " The same witness informs 
me, that he has sold 1500 bushels of meal to the people 
this year, 1200 of which have been sold to them ON 
CREDIT." 



ART. VI. — THE ORIGIN OF THE COMMON LAW. 

Among Lord Bacon's legal aphorisms, there is one, which, 
until recent times, was (with a few splendid exceptions) 
neglected in this country, "Praeter corpus ipsum juris," 
(says his Lordship), juvabit etiam antiquitates legum invjsere."^ 
But Lord Bacon's was a vox clamantis in deserto. He, in 
most things, was a mere Direction Post, pointing out the 
road which should be followed, but taking no step towards it 
himself. In saying, however, that the antiquities of law 
should be studied, he delivered a most judicious precept; for 
law is not a pure but a mixed science ; it consists not of 
abstract truths alone ; but its philosophy is so closely inter- 
woven with its history, that errors in the one must inevitably 
lead to defects in the other. And if any part of our law de- 
serves to have its antiquities explored, surely it is the Common 
LaiJO^ the root and soil, as it were, from which all the rest has 
sprung, the most ancient part of our jurisprudence, and that 
which affords rules and maxims, for the interpretation of 
statutes, and the guidance of Courts. 

Now, there are three theories respecting the origin of the 
common law of England ; first, that it is beyond all research ; 
secondly, that v/e can trace it to the original inspirations of 

* Augm. Sci. Aph. 86. 
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certain Anglo Saxon monarchs, such as Alfred, Ina, or 
Ethelbert; and, thirdly, that as well these sovereigns, as 
the Britons who preceded, and the Normans who followed 
them, drew the main part of their legislative wisdom from 
a much earlier source, the Koman jurisprudence. Let us 
examine these several propositions. 

Sh- Matthew^ Hale, in his " History of the Common 
Law of England," lays it down, that there is. a "moral im- 
possibility of giving any satisfactory, or so much as probable 
conjecture touching the original laws " (of England), for the 
reasons which he there sets forth. Now, Sir Matthew Hale 
(notwithstanding the malicious and envious sneers of Roger 
North) was an admirable judge, and an upright, honourable, 
good man ; hut he was no antiquariaji. This was partly his 
fault ; for he might have profited, more than he did, by the 
learning of Selden, Spelman, Prynne, and others ; and partly 
his misfortune, because more abundant stores of antiquarian 
lore than even they possessed, have, since his time, been laid 
open to the legal world. The reasons, too, on which he 
grounds his opinion, are either futile in themselves, or in a 
great degree inapplicable at the present day. He says, that 
we have "no authentic records of any acts of parliament 
before the 9th of Henry III.," and " no regular series of 
reports of judicial decisions before the reign of Edward L ;" 
that we have " no clear and certain monuments of the original 
foundation of the kingdom of England ;" that " the kingdom 
has had many and great vicissitudes of people that inhabited 
it, whence arose a great mixture and variety of laws ;" that 
"the intercourse and traffic with other nations gradually 
made a communication and transmigration of laws from us to 
them, and from them to us," &c. ; all which statements merely 
amount to this, that profound research is always difficult, and 
that accurate Information was in his time scanty. The re- 
search, however, would certainly have been rendered more 
effectual by perseverance ; and the information has become 
much fuller at the present day. And when the very excel- 
lent Chief Justice concludes by asserting that the knowledge, 
if acquired, would be of no moment or use, we need only 
reply, in the words of a philosophic antiquarian, " Law is 
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only a science when observed in its spirit and history. 
Government cannot be comprehended, but by attending to 
the minute steps of its rise and progression ; and the system 
of manners, which characterise men in all the periods of 
society, from rudeness to civility, cannot be displayed with- 
out the discrimination of these different situations." ^ 

Among the great sticklers for an exclusive Saxon title to 
our legislation, was my Lord Coke ; and of him we may say 
(though with more qualified praise), as we did of Sir Matthew 
Hale, he was a great practical lawyer, hut he was no anti- 
quarian. Witness the tenacity with which he clung to the 
Modus tenendi parliamentum, as a genuine Saxon document, 
even after Prynne had demonstratively proved that the 
very word " parliamentum," as signifying a legislative body, 
was unknown till long after the Norman Conquest. Witness, 
too, his phrase, " The King's Ecclesiastical Law," which he 
would have had us believe was as old as the English mo- 
narchy, though it certainly was never heard of till the twenty- 
fourth of Henry VIII. But the most whimsical of all claims 
to a Saxon origin is that of Nicholson, to which Blackstone 
very gravely gives credit, that trial by jury was instituted by 
that " great legislator and captain," Woden !! ^ The fact is, 
that national vanity, a weakness scarcely more pardonable 
than personal vanity, for a long time persuaded our sages 
that it would be degrading to Englishmen, dscendants of a 
Saxon race, to suppose that their ancestors had not an original 
talent for legislation, and more particularly to admit that they 
could have been taught any thing by foreigners, such as Tri- 
bonian, Ulpian, or Papinian. Hence it was that most of 
our lawyers, from the fifteenth century downwards, affected a 
contempt of the Koman law, of which they were wholly ig- 
norant, and which, in all other parts of Europe, was ac- 
knowledged to be, as in truth it is, the main basis of all 
civilised legislation. 

We come then to the third theory, namely, that the com- 
mon law of England derives its origin, in very great part, 
from the Boman Jurisprudence. And here we recur with 

» G. Stuart. View of Society. 2 Black. Coram, iii. 349. 
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great pleasure to Mr. Spencb's profoundly learned treatise 
on the Equitable Jurisdiction of the Court of Chancery^ of 
which in our last Number we took a brief notice; for an 
adequate review of so comprehensive and erudite a work 
would have far exceeded the limits, which we could then, or 
can now, allot to such an undertaking : and indeed we shall 
at present confine our remarks to the first book of his fiirst 
part, which treats of " the laws and institutions of Britain 
under the Romans, Anglo-Saxons, and Danes." 

It is but of late, that our lawyers have begun to call to 
mind the historical fact mentioned by the learned Selden, 
that for about three hundred and sixty years the greater part 
of this island was a Broman province, governed by Roman 
authorities, subjected to Roman laws, and these administered 
by Roman lawyers, in tribunals fashioned on Roman models. 
That the celebrated Papinian indeed presided in the forum 
of York, or that Ulpian and Paulus exercised the functions 
of assessors in the tribunals of Roman Britain, though deemed 
probable by such high authorities as Selden and Mr. Spence, 
we have ventured, with all due deference, to doubt ; but we 
never doubted that the Roman governors, from the time that 
Britain became a province, dispensed justice there according 
to the Roman forms ; for first, it was the especial duty of 
every Prceses Promnci<B so to do ; and secondly, we are told 
by Tacitus, that Agricola, so early as a. d. 80, attended the 
conventus find judicia in Britain.' 

Having mentioned Papinian, Ulpian, and Paulus, it may 
not be amiss to notice their respective rank and standing in 
the Roman Forum ; from whence some notion may be formed 
of the probability of Selden's conjectures. Out of the 8676 
fragments which compose the Digest, 6882 are furnished by 
Scaevola, Graius, Papinian, Tryphoninus, Ulpian, and Paulus. 
Of these great jurists, Scaevola was the most ancient, and all 
the others (except perhaps Ulpian) appear to have, at differ- 
ent periods, studied under him. So far as can be ascertained, 
from the very imperfect data which we now possess, the fol- 
lowing seem to be the probable dates of occurrences in their 
respective lives. Cerbidius Scaevola appears to have 

* Tacit. Agric. s. 9. 
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been born about a.d. II69 and to have died about a.d. 186. 
He seems not to have attained any high honours in the 
state ; but was eminent as a writer, and still more so as a 
teacher. Titus Gaius, his first distinguished scholar^ was 
perhaps bom about A.D. 128, and died about A.D. 190. He 
also was invested with no high official dignities ; but he had 
the greater honour of composing the Institutes, which served 
as a model to those of Justinian, ^milius Papinianus, 
by far the most illustrious member of Scsevola's school, was 
born about A.D. 140, and died a.d. 212. He was appointed 
Advocatus Fisci by the Emperor Marcus Aurelius, a.d. 175 ; 
Magister Libellorum by Septimius Severus, A.D. 197; and 
PrcBfectus Prcetorio (the highest dignity next to the imperial), 
A.i>. 205. Claudius Tbyphoninus, bom about a.d. 152, 
is only memorable as an able writer, and particularly as a 
commentator on some of his master Scaevola's works. Do- 
MiTius Ulpianus, born about 160, was the most prolific 
writer of his time ; insomuch, that the extracts from his 
various works occupy more than a fourth part of the whole 
Digest. He was raised to the rank of Prafectus PrcBtorioj 
A.D. 224, and died A.D. 230. Lastly, Julius Paulus, was 
born about a.d. 165. He studied under Scaevola, when the 
latter was at a very advanced age. He was appointed Ma- 
gister Libellorum^ A. D. 206, and succeeded Ulpian as Prafec" 
tus PrcBtorio, A. D. 230. 

Now it was in the year 208 that the Emperor Septimius 
Severus went to Britain, where he remained till his death, 
which took place in 211, at York, then the provincial seat of 
government. That Papinian was with him at, or shortly 
before his death, is certain ; but that he exercised judicial 
functions here non constat, for he was not the Praeses Pro- 
vinciae, but the Praefectus Praetorio. As to Ulpian, it does 
not appear that he held at that time any office, either at 
Rome or in the provinces, much less that he held a judicial 
office in Britain, though he was certainly very eminent as a 
lawyer, and was just then occupied on the composition of 
his most valuable works. The case of Paulus was somewhat 
different. As Magister Libellorum, his duty was to receive 
and report on petitions addressed to the Emperor ; but we 
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know too little of the practice of bis office to determine 
whether he was necessarily attendant on the Emperor's per- 
son^ or remained stationary at Rome (as seems more pro- 
bable), transmitting his reports to the Emperor by mes- 
sengers. 

Whatever share these legal dignitaries may have had in 
the administration of justice in our island, certain it is, that 
long before their time, Roman civilisation, and, as a necessary 
consequence, the use of the Roman law, had made great 
progress among the natives; for thus Milton speaks of 
Agricola, upwards of 120 years prior to the expedition of 
Severus : " The winter he spent all in worthy actions, teach- 
ing and promoting, like a father, the institutes and customs 
of civil life. The inhabitants, rude and scattered, and by 
that the proner to war, he persuaded to build houses, temples, 
and seats of justice ; and, by praising the forward, quicken- 
ing the slow, and assisting all, he turned the name of neces- 
sity into an emulation. He caused, moreover, the noblemen's 
sons to be bred up in liberal arts ; and, by preferring the 
wits of Britain before the studies of Gallia, brought those 
to affect the Latin eloquence, who before hated the lan- 
guage."^ 

Observe, then, in how many different ways the Britons, 
in the course of three hundred and sixty years, must have 
been insensibly brought under the yoke of the Roman Law, 
by language, religion, manners, and arts. 

Language is, indeed, a touchstone of union or disunion 
between a sovereign state and its dependency. Roman sa- 
gacity had long discovered that there was no mode of 
latinising the mind of its provinces half so effectual as that of 
latinising their speech, and no readier way of effecting this 
operation than by making Latin the language of the courts 
of law, where the most important concerns of every in- 
dividual were liable to be brought into discussion. To this 
policy our own statesmen have, in modem times, been blind. 
Not only have they tolerated, as forensic idioms, the French 
language in Canada, the Persian in India, and the Italian in 

' Milton, Hist. Eng. b. ii. 
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Malta (the two last being foreign to the natives themselves) ; 
but they have discountenanced, nay, actually punished some 
moderate attempts, gradually and cautiously made, to intro- 
duce English in our own colonial courts. 

Religion, the next efficient cause of unity of sentiment, 
contributed also to amalgamate the population of Koman and 
British origin. During the prevalence of Polytheism, indeed, 
this was a matter of little importance, for one heathen na- 
turally tolerated another, unless some civil interest created 
opposition between them. But as Christianity made progress 
on the Continent, it spread to Britain, and when it became 
the established religion at Bome, its ministers here, as well 
as at the seat of empire, obtained a powerful influence, and 
exercised it on an uniformity of principle. 

The Boman manners were soon adopted by those Britons 
whom their conquerors had wisely encouraged to live under 
the protection of their garrisons. " Inde etiam habitus nostri 
honor " (says Tacitus), '* et frequens Toga, paullatimque dis- 
cessum ad delinimenta vitiorum. Portions, et Balnea, et 
Conviviorum elegantiam." ^ This implies a correspondent 
advancement in the arts of social life. That architecture, in 
particular, had been successfully cultivated, we learn from 
Milton, who, speaking of the latter part of the third century, 
says, " there were great store of workmen, and excellent 
builders in this island, whom the JSduans in Burgundy en- 
tertained to build their temples and public edifices."^ 

Such having been the state of things in Britain during the 
Boman rule, that is to say from a.d. 80 to A.D. 442, we 
cannot but agree with Mr. Spence, that though some few 
British customs may possibly have been retained throughout 
this period (for ancient usage, where it did not contradict 
positive law, was always treated by the Bomans with great 
respect), yet " there can be little doubt but that inheritance, 
alienation, and contracts in general were governed by the 
doctrines of the Boman Law ; and that the Boman municipal 
regulations very generally prevailed in the towns, which were 
numerous, and many of them in a flourishing condition." ^ 

1 Tacit. Agric. s. 9. • Milton, Hist. Brit, b. ii. 

' Spence, Eq. Jur. p. 2. 
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At length the overgrown and ill-constructed empire of 
Kome began to yield on all sides to the "pressure from 
without," About the year 403 the Roman forces were with- 
drawn from Britain^ to oppose the formidable incursions of 
the Goths; and a sort of interregnum succeeded, during 
which the British clergy and municipal bodies carried on the 
system of domestic government on those Roman principles to 
which they had been so long accustomed. Then followed 
the period, to which most of our lawyers of the last and pre- 
ceding century were wont to look back, as the first era of 
our legislation, a sort of Satumian age of pure Saxon polity. 
The southern Britons, harassed by the Ficts and Scots, and 
abandoned by their imperial protectors, called in barbarian 
mercenaries from Jutland, Friesland, and the Elbe ; but this 
part of our legal history, notwithstanding the learned labours 
of Mr. Turner and other investigators of Anglo-Saxon an- 
tiquities, is still imperfectly known. The very names of the 
first leaders, Hengist and Horsuy appear to us rather more 
than suspicious ; for as Hengst and Horse are synonymous 
expressions, in different northern dialects, for the animal, 
horse, nothing can be more probable than that these names 
simply implied that the Saxon leader, or leaders, commanded 
bodies of cavalry. Be this as it may, the new protectors of 
the poor Britons soon turned on the latter, the majority of 
whom, after a series of desperate conflicts, were driven for 
refuge to the wilds and mountains of Cornwall, Wales, and 
Scotland. 

Now, how did this new change affect the laws and usages 
of the country? At first the German invaders (whom, for 
convenience, we shall designate by the common term Saxons) 
were all pagans, worshippers of the Sun and Moon^ of Tuisco, 
Wodeny Thor, Frea, and Seater, by whose names we still 
designate the days of the week. As idolaters, they no doubt 
persecuted the Christian Britons ; but, unless they had 
wholly exterminated them, the British priesthood must have 
retained sufficient influence to perpetuate among their coun- 
trymen, and probably to communicate to some Saxons, 
various usages connected more or less closely with divine 
worship : and this may help to account, without a miracle, 
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for the subsequent success of the monk Augustine in preach- 
ing Christianity to the Saxons. 

Notwithstanding the language of many ancient chroniclers^ 
which would seem to imply that the whole British popu- 
lation was rooted out of the land^ we are inclined to belie ve> 
with Mr. Spence and Sir F. Palsgrave, " that on the settle- 
ment of the Saxons in England, the Boman-Britons and 
their conquerors became much more closely connected than 
their descendants have been willing to believe." (p. 4.) This 
appears from the circumstances of the population both in the 
country parts and in the towns : the Saxons were unprac- 
tised in agriculture, which the Roman-Britons had brought 
to a great degree of perfection ; so that it was absolutely 
necessary for the former to employ the latter, at least as 
slaves, in the culture of the soil. Nor was this all ; for some 
British land-owners were certainly allowed to retain both 
their possessions and their dignities. Carte proves, that four 
British lords attended the court of the Saxon king Athel- 
stane, A. D. 938. In the towns the case is still clearer. The 
Saxons, in their native woods, knew nothing of a city life, 
and were wholly unfitted for trade or civic occupations ; 
whilst the Britons, as we have observed, had numerous and 
flourishing towns, some prior, and many more subsequent, to 
the Roman conquest. Among the former was London itself, 
which in time became a place of considerable trade ; and 
among the latter, all those which grew up under the shelter 
of the Roman Castra^ such as Chester, Winchester, Glou- 
cester, Exeter, &c. The Saxons not only preserved these 
towns as places of safety in time of war, but they preserved 
also the inhabitants for the sake of the rents and imposts 
which they paid. From the intercourse of both parties with 
each other, it must necessarily have followed, that many 
maxims and precepts of the Roman Law, previously in use 
among the Britons, were either formally adopted by the 
Saxons, or silently intermixed with their usages, and so 
formed a part of the Common Law, which has subsisted to 
this day. 

But this is not all. We have spoken of the Saxons as 
Heathens. Their conversion to Christianity brought into 
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operation a new and powerful agency, the influence of the 
Anglo-Saxon Clergy. Mr. Spence has touched this part of 
his subject in a masterly manner, as we showed by a toler- 
ably long extract in our last Number ; but if we rightly 
understand a Note to it, we cannot but think that he has 
drawn a larger inference from one circumstance than the 
fact will warrant. He says, " The King (temp. Ethelred) is 
called Christes Gespelia. This title, or rather Dei Vicarius^ 
was continued down to the time of Bracton. The King 
being Christi VicariuSy must have been the Head op the 
Church." If Mr. Spence means, that by the common law 
of England the King ever was Head of the Church, though 
he seems to be borne out in this opinion by Blackstone ^, we 
must altogether dissent from his doctrine. The earliest 
authority on the state of the Anglo-Saxon Church is the 
Ecclesiastical History of the Venerable Bede, who wrote 
A. D. 731, and a very slight glance at that work will satisfy 
any one that in England, as well as in all the rest of western 
Christendom, the Pope alone was regarded as the visible 
Head of the Christian Church. We are not defending this 
assumption of pre-eminence on the part of the Boman 
Pontiff: we are simply stating an historical fact. No Eng- 
lish monarch, Saxon, Dane, or Norman, ever arrogated to 
himself the title of " Head of the Church " before Henry 
VIII. ; nor did he, till the 26th year of his reign, when, 
after first procuring a recognition of that title by a packed 
convocation of the Clergy, he prevailed on his servile Parlia- ' 
ment to " corroborate and confirm " it by an enacting statute ^ 
all which would have been perfectly unnecessary, if the 
common law of the land for eight or ten centuries before 
had connected the same title with the crown. Henry's 
notion undoubtedly was, that having thrown off subjection 
to the Pope of Rome, he was to become a pope himself in 
England. He was to ^^ extirp all errors and heresies," (such 
is the language of the statute) and, of course, he alone could 
determine what was error or heresy, a power which he did 
not hesitate to exercise with the aid of stake and faggot. 

» Black. Comm. i. 279. ■ Stat. 26 H. viii. c. 1. 
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The fate of the statutory title is rather remarkable, and 
has been but little adverted to. Henry kept it till his death. 
His son Edward bore it during his short reign. Even Mary, 
rigid Catholic as she was, assumed it on first coming to the 
throne ; but the year following, being otherwise instructed 
by Cardinal Pole, who came to reconcile England to the 
" Unity and bosom of Christ's Church," she not only dropt 
the title, but caused the statute, which had given it to her 
father, to be repealed, together with all others which had 
been passed " against the supremacy of the See Apostolic." ^ 
The first parliament of Queen Elizabeth revived many of the 
acts so repealed ; but what is very remarkable, it expressly 
coTiflrmed the repeal of the act giving Henry the designation 
in question ^ ; since which time no King or Queen of Eng- 
land has assumed, or been legally allowed a title, which 
seems to imply, and was originally meant to signify, that the 
sovereign has an absolute authority, not only in regard to 
ecclesiastical jurisdiction or discipline, but even in matters of 
faith and doctrine. 

To return from this digression, whatever power the Saxon 
kings may have had in spiritual matters, Mr. Spence has 
clearly proved that the influence of the Saxon priesthood in 
temporal afiairs was all but unlimited. They were the chief 
counsellors of the sovereign, and the indispensable advisers 
of the subject: they were lords paramount in the senate, 
and judges and advocates in the courts of justice : without 
them no law could be framed by the legislature, and no 
agreement could be drawn up between private individuals : 
they directed alike the worldly concerns and the consciences 
of men in all classes of society ; and the only system of 
jurisprudence which they cultivated, and to which they were 
all strongly attached, was the Roman. Through the clergy, 
therefore, a large infusion of the spirit of Roman legislation 
must necessarily have been spread through the Common Law 
of England. 

We have elsewhere cited several legal maxims, which are 



> Stat. 1 h 2 Phil. & Mar. c. viii. s. 12. 
» Stat. 1 Eliz. c. 1. s. 13. 
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commonly ascribed to the native sagacity of our ancestors*: 
and perhaps it may be said that they are such as any sagacious 
person, in any age, might have altered. True, but they had 
been uttered ages before, in the very same words. They are 
taken, verbatim et literatim^ from Papinian, Callistratus, 
Paulus, Ulpian, and Pomponius. "Pereant, qui ante nos 
nostra dixerunt !" Whole heads of law, too, we have claimed 
as Roman. Into this examination Mr. Spence has largely 
entered : he has traced the Roman mind in Saxon doctrines 
concerning the transfer of property moveable and immoveable, 
not only inter vivos by sale or lease, by written conveyance 
or symbolical delivery, but also post mortem by testament, 
with reservation of the pars leffitima, entails, succession of the 
Crown, as ultimus hceres, &c. Of these we shall notice some 
particulars: — 

1. Market overt. — The well known rule, which secures to 
the purchaser goods bought in market overt, is based, as 
Mr. Spence well observes, on the Saxon laws of C'nut and 
others, which declared that no transfer of goods should be 
valid, unless made before witnesses, amongst whom it was 
generally required that there should be a gerefa^ a magistrate, 
a priest, or the lord of the land. Now this is precisely the 
old Roman Mancipatio, used in the transfer of quiritary pro- 
perty, at which, among other witnesses present, was one 
called the Libripens, or scale -holder, who, as Hugo con- 
jectures, was in early times a patrician, a priest, or some 
other public personage.^ The great aim of the Saxon enact- 
ments was to prevent a traffic in stolen cattle, and in an early 
stage of Roman civilization, when cattle and slaves (who were 
ranked with cattle) were almost the only species of moveable 
property, the object of the law was manifestly the same. The 
Romans, moreover, had a set form of words and actions for 
the transfer by mancipation, which have been preserved in a 
passage cited by Boethius from Gains. The buyer of a slave 
holding a piece of brass (the money of that age estimated by 
weight), said — ^^ hunc ego hominem^ ex jure Quiritium, meum 
esse aio, isque mihi emptus est hoc cere^ (Bnedque libra ;^^ and, 

» No. VII. Art. VI. « Hugo, Hist. R. Law, s, 94. 
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touching the scales, he delivered the brass to the seller.* 
This formality of touching the scales, too, puts us much in 
mind of our own usage of touching the seal of a deed, by way 
of acknowledging it to be our act. 

2. Transfer of Land. The Anglo-Saxon invaders having 
divided the allotments of conquered land among themselves, 
each first owner held his share in all-hode^ that is in entirety, 
which pure and absolute ownership was thence termed aZ- 
lodialy and the land might be alienated by barter, sale, gift, 
or will, either absolutely or on such terms and conditions as 
the proprietor thought fit. The safest way for all parties was 
manifestly to draw up the act of transfer in a book or writing, 
whence the land so made over to the new possessor was 
called Bocland, or Book^land; but the art and mystery of 
framing these conveyances was as much beyond the skill of a 
Saxon Thane or Churl, as that of modem conveyancing is 
beyond the skill of most peers or farmers at the present day. 
The laity could only resort to the clergy ; and the clergy, 
with many of whom the science of the Roman law was an 
ordinary branch of study, could therein find rules adapted to 
all the ordinary transactions of life. 

3. Symbolical Delivery. — " Some grants (says Mr. Spence) 
were accompanied by delivery of possession by symbol." 
This is evidently derived from what certain writers on the 
Roman law call Traditio symbolica. ^' Symbolicam vocamus 
(says Huber) cilm non res ipsa traditur, sed actus aliquis 
repraesentana traditionem celebratur." * The Koman autho- 
rities indeed speak only of such acts as delivering a key, 
marking a beam, handing over the title-deeds, and the like ; 
but the same principle which makes a key stand for a house 
may well make a clod of earth stand for a field, a twig for a 
grove, and the like. 

4. Leases. — " Lands were let on lease, rendering a rent in 
money or in kind, for life or for terms of years." Here the 
lease answers to the Roman locatio^ and the rent to the 
Roman merces, which, though it should regularly be in 
money, might sometimes be in kind, as " si Dominus exce- 
perit in locatione, ut frumenti certum modum certo pretio 

* ^ynkersh. Reb. Mancip. c. i. * Huber. Praplect. i. 2. 1. 
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acciperet*;" or "si Olel certS ponderatione fructus anni 
locaverit." ^ 

5. WilU, — The clergy, on many accounts, were anxious to 
obtain, and did obtain great influence in the making of a 
last will and testament (which last word they adopted from 
the Broman law): they were the only persons who could 
draw up those instruments ; they were directly interested in 
encouraging the practice of testation, inasmuch as the Church 
was continually enriched by bequests pro salute animcB : and 
though the minute regulations of the later Boman law were 
not followed, yet many circumstances connected with test- 
ation were copied from Boman practice, particularly the 
proving and establishing them in the county court, as the 
early Boman testaments were established calatis comitiis. 
On the Continent wills were registered in the curuB, a 
Boman word from which our word court is derived. 

6. The Leffitim. — This designation is still given, in the 
law of Scotland, to that portion of a testator's property which 
he cannot bequeath away from his children. The legitima 
portio was in the time of Ulpian a fourth ^ but it was in- 
creased by Justinian.* The Boman law, in this respect, was 
not generally followed in England ; but it prevailed in some 
parts of the country, and seems to be alluded to by Bede, in 
speaking of a Northumberland man, who divided his goods 
into three parts, giving one to his wife, one among his 
children, and one to the poor. 

7. Entails, which are popularly supposed to have been 
introduced by the Normans, but which Mr. Spence shows 
to have been frequent in the Saxon times, were undoubtedly 
first framed on Boman models. Various passages in the 
Digest are decisive on this point. For instance, ^^ Praedium 
Pater de familiS, liberorum alienari verbis Fideicommissi pro- 
hibuit."* (On the Continent, entails are still called Fidei- 
commissa.) Again: "volo meas sedes manere firmas meis 
filiis et nepotibus, in universum tempus." ® 



» Ulpian, D. xix. 2. 19. • Dioclet c. iv. 65. 21. 

» Ulpian, D. v. 2. 8. * Justin. N. 18. 

» Bede, Eccl. Hist. v. 13. " Papinian, D. xxxi. 1. 78. 
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8. Ultimus HcBres. — ^^ The sovereign of the state, and 
those who claim under his authority, are the ultimate heirs, 
and succeed to those inheritances to which no other title can 
be formed." ^ Such is the well-known law of escheat in 
England at the present day ; and such, we think with Mr. 
Spence, it was in the Saxon times. Certainly it was the 
rule of the edict of Theodoric, which was founded entirely on 
the Koman law. ^ 

9. Inquests of office. — " Various edicts " (says Mr. Spence) 
** were issued by the Emperors from Constantine downwards, 
for holding inquests of office, in regard to lands which came 
to the Crown by escheat ; and from these it can hardly be 
doubted but that our inquests of office, held on similar occa- 
sions, were derived."' 

We said in our last, that we could not all at once assent to 
Mr. Spence's novel proposition, though ably maintained, that 
the feudal system and our ancient law of tenures came from 
Rome. Ably maintained indeed it is ; and if we do not at 
once assent to it, we are still less disposed to reject it with 
disdain. Our readers shall judge for themselves. The learned 
author sets out with a novel and most ingenuous comparison 
of the Koman Patronus with the Saxon Hlaford; and hence 
he deduces the identity of the S.oman utile dominium with 
the Saxon feud. 

The Roman patronus, or head of a family, had, as is well 
known, besides his wife, children, and slaves, two classes of 
dependents, the Cliens (a term which is but imperfectly ex- 
pressed by our word client) and the Libertus, or freedman. 
So early as the epoch of the Twelve Tables (b. c. 450), we 
find the relation of Patronus and Cliens established on the 
reciprocal obligation of protection by the former, and re- 
verence by the latter ; and so late as Antoninus Pius, a. d. 
160, we find Aulus Gellius insisting on the same doctrine. 
From what class of persons the Clientes were first drawn, is 
a point somewhat obscure, but which may probably be thus 
explained : among the strangers who came, in the first ages 



» Blackst. Com. ii. 11. ■ Savigny, Mid. A^. ii. 104. 
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of Rome, to settle there5 some (like the Claudian race) being 
rich and powerful, were received into the Patrician, or 
senatorial class; whilst the poorer sort were only adnaitted 
among the Plebs^ or plebeian body. These latter attached 
themselves, under the title of Clientes, to some patrician, 
whom they styled their Patronus, and not only treated him 
with great respect, but on certain occasions supplied his ne- 
cessities with pecuniary aid ; whilst he in return was bound 
to protect and assist them in the maintenance of their legal 
rights. As the Bomans extended their conquests, whole 
colonies, cities, towns, villages, and corporate bodies became 
clients, in this sense, of influential persons at Home; as 
the Sicilians chose Cicero for their Patron. ^ In like man- 
ner, at a later period, many of the Francs bound them- 
selves as vassals to the King, or some other superior. 
The connection between the Patronus and Libertus, or 
freedman, is more obvious. When a master gave free- 
dom to his slave, a new relation began to subsist between 
them. The latter, though he had passed from the category 
of things to that of persons, and could contract legal obliga- 
tions and acquire legal rights, which he could not have done 
previously, was not placed at once on the footing of an 
ingenutiSf or person born free, but was called Libertus, and 
held to be bound in gratitude to the person who had liberated 
him. The master, on the other hand, though no longer 
Dominusy was called Patronus ; he was entitled as such, by 
law, to certain rights over the person and property of the 
Libertus; and he might stipulate for other rights at the 
time of liberation. Mr. Spence, after enumerating the dif- 
ferent concomitants of Roman patronage over the freedman 
and the client, observes, that almost every one of them, 
modified and expanded (and little more), is to be foimd 'm 
the feudal relation of lord and vassal. 

Pass we to the doctrines, as to tenure of land, which pre- 
vailed in the Roman provinces, and consequently in Britain. 
To understand the tenure, we must first know the nature of 
the estate. The Romans, in regard to those rights which 
we commonly, though somewhat loosely, call ** rights of 

» Cicer. Att. xiv. 12. 
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things" (including as well personalty as realty), distinguished 
the dominion, or ownership, from the possession, and again 
the direct from the useful ownership. Hence we have the 
terms dominium^ directum^ utiles and possession on all of which 
some explanation may be necessary. Dominium primarily 
signified the right of mastership, which an owner exercises 
over a thing ; but according to the Romans, a person might 
be master either of the thing in substance^ or of its use. In 
the former case, he was said to have the dominium directum ; 
in the latter the dominium utile. Hence, one man (for in- 
stance, a landlord) might have the dominium directum, whilst 
another (for instance, a tenant) might have the dominium 
utile. The words uHlis and uHle^ in the Boman law, have 
given occasion to some confusion. An actio utilis was a 
peculiar sort of law-suit, which Mr. Spence has rendered an 
equitable action, and properly, so far as regards the principle^ 
in which all such actions originated ; but by losing sight of 
the etymology, we may form an incorrect idea of the nature 
of the action, which appears to have been called utilis^ be- 
cause it was the extension of some strict rule of law, to use^ 
that is, to the circumstances of a case, which actually 
occurred. Grains furnishes us with an example of this pro- 
ceeding. When a person had stipulated that payment should 
be made to him at a certain place, he had no direct action 
against his debtor to pay him elsewhere ; but as it would 
have been unjust to allow the debtor to escape payment, by 
avoiding to go to the place agreed upon, or because he was 
hindered by accidental circumstances from going thither, the 
Prastor gave a utilis actio to the creditor to sue for payment 
at a different place. (Digest xiii. 4. 1.) Again, Scasvola fur- 
nishes this example. " If a testator had bequeathed to any 
one his wearing apparel, and the heir had cut up the apparel 
for use in the funeral ceremonies, the legatee (who would 
otherwise have had a direct action for the clothes only) had a 
utilis actio for their value." (Digest xi. 7. 46.) And num- 
berless like instances occur in the Digest and Codes. As the 
actio utilis was distinguished from the actio directa, so the 
dominium utile was distinguished from the dominium direc- 
tum ; but a man who had the dominium utile might be as 
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much master of the use, as the other was of the substance : 
he might be at liberty to use the thing himself, or to assign 
the use to another, saving always the right of the Dominus 
directus in the substance : and on the other hand, without 
losing the character of Dominus, he might be restricted, in 
some of these particulars, by the terms of the grant, bequest, 
of contract, under which he held the thing in question. 

We commonly render the word " dominium," in English, 
by the word *^ property." Now the latter is derived from 
Proprietasy which, in the Roman law, seems generally con- 
fined to the dominium directum. English lawyers too dis- 
tinguish a right of property as absolute, or qualified, a dis- 
tinction inapplicable (at least in the sense in which they use 
it) to the Roman dominium. 

Possessio, in the Roman law, is carefully distinguished 
from Proprietas. "Nihil commune habet Proprietas cum 
Possessione." ^ In the table of contents to p. 31. of the 
volume before us, the words " possessory title " are used as 
synonymous with " utile dominium ; " but this, if not ex- 
plained, might lead to error. Possession was either natural 
or juridical. The naturalis possessio was a mere bodily act. 
The juridica possessio was distinguished by the ajffectio 
tenendi, ^ That is to say, it was an occupation by or on 
behalf of an asserted Dominus. How far this possession 
was protected by law, is shown in the celebrated treatise of 
M. De Savigny on Possession. 

The difference in the tenures of land, in the Roman pro- 
vinces, rested on the distinction between the dominium 
directum and the dominium utile. It seems, that in the 
early times of the Republic, some conquered lands were 
allotted to individuals in direct dominion, and these paid no 
land tax {census) or other public burden- Others constituted 
the Affer Publicus, or domain, first of the Republic, and 
afterwards of the Emperor. These were held by individuals 
in useful dominion, chargeable with the census and other 
burthens, which seem to have been regarded in the nature of 
a quit-rent, or recognition of the direct dominion remaining 

» Ulpian, D. xli. 2. 12. « Paulus, D. xli. 2. i. 
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still in the state. The title to the utile dominium of the 
lands 80 held passed by delivery : the conditions on which 
they were held were very various ; and so long as these were 
performed, the lands were descendible (in useful dominion) 
to the heirs, or alienable by the holders, unless otherwise 
provided by the original grant or allotment. They were 
generally called Possessiones indeed, not because they gave a 
juridical possession ; for if so, they woidd, prior to the time 
of Justinian, hdve become the absolute property of the 
holders by usucapion in two years ; but because they gave 
a natural possession. ** Naturaliter videtur possidere is 
qui usumfructum habet." * Moreover, the holders were in- 
capable (without a special law) of ever obtaining the direct 
dominion ; whereas between private individuals, a holder in 
utili dominio might generally, by purchase, or otherwise, 
acquire the direct dominion. 

" The distinction above described (says Mr. Spence) be- 
tween dominium utile and dominium directum, formed one 
of the main characteristics of the Feudal St/stem : indeed, it 
appears in the very definition of a feud, as received in this 
country. Thus a feud is defined by Sir H. Spelman, the 
father of the modem English Feudists, to be "a right, 
which the vassal hath in the land, or some immoveable thing 
of his lord's, to use the same, and take the profits thereof 
hereditarily, in perpetuum, rendering unto his lord such 
feudal duties and services as belong to military tenure, the 
propriety of the soil always remaining in the lord." This 
definition is approved by the very learned Mr. Butler, who 
in terms likens the respective interests of the two parties to 
the dominium directum and dominium utile above described. 
"The passing of this latter interest by delivery, also found its 
way into the English jurisprudence, not only in the original 
creation (donatio) of a feud or benefice, but in its transfer 
or alienation." (p. 34.) 

Having thus laid a foundation for the further illustration 
of his subject, our author proceeds to trace the origin of 
feudal vassalage, the Anglo-Saxon relation of lord and man, 

» Ulpian, D. xli. 2. 12. 
I 3 
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and the grants of land to the man^ or vassal ; and then shows 
the connection of these institutions with the state of the 
Anglo-Saxon churls^ or husbandmen, the condition of towns, 
and their inhabitants, the judicial system of that period, and 
the councils of the Anglo-Saxon kings : all which topics are 
handled with a vast profusion of learning, with much legal 
acumen, and with considerable force of reasoning. 

The adherents of the ancient Qerman chieftains, as we 
learn from Tacitus, were devotedly attached to their leaders, 
and sometimes received gifts from them, but not as creating 
an obligation of service. The successors of these chivalrous 
men appear to have been called on the continent, LeudeSy 
AntrustionSy Vassi, &c. ; in England, King^s Thanes. When 
the Anglo-Saxon institutions had settled down into their final 
condition, the King's thanes were enriched with lands, and 
strengthened with privileges ; and, by degrees, all powerful 
individuals imitated the sovereign, in surrounding themselves 
with retainers. The superior was cs^Ued, in England, the 
" Lord " (Hlaford), and the inferior, the " Man ;" the former 
affording protection, and the latter reverence, exactly as the 
old Roman patron and client did to each other respectively. 
In the time of Athelstan (a. d. 925) it had become usual for 
the " man " to bind himself to his lord by an oath, the terms 
of which were fixed by that monarch. Subsequently the 
submission was termed homage, and the bond allegiance ; and 
as the sovereign was lord of his subjects in general, the 
modem oath of allegiance was doubtless derived, with some 
modifications, from the oath framed by Athelstan. Down to 
the time of William III., however, it was expressly confined 
to " terrene honor ;'' for the homo ligius was only under a 
temporal bond to his feudal superior, which was not under- 
stood to derogate from his spiritual obedience, in matters of 
faith, to Holy Church. In the Saxon times, the relation of 
lord and man had become so general, that a lordless man was 
synonymous with an outcast. As the relation was founded 
on contract, it was not confined to military service, but might 
be accompanied by any conditions, which were mutually 
agreed upon. The lord appears to have claimed some share 
of the man's money and goods at his decease, as the Roman 
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patron did of the property of his libertus. Down to the 
Norman Conquest, the bond of lord and man was personal, 
and might, or might not have been accompanied with a grant 
of land; but William allowed no person to do homage to 
another, unless in respect of the tenure of land : thus effect- 
ing a change, which has tended to mislead later writers, as to 
the analogy between Koman patronage and Saxon vassalage. 
Grants of land there doubtless were, from very early times, 
among the Saxons ; and some of them were allodial, i. e. con- 
veying a dominium directum ; but the far greater part con- 
veyed only a dominium utile, and the terms employed were 
frequently of Roman origin. The very word Cliens was 
sometimes used to denote the grantee, Beneficium to denote 
the feud, or thing granted, and Patrocinium the authority of 
the lord; while the Roman expressions possidendum and 
frumdum commonly signified the exercise of the right given. 
The Lehn-recht of the Germans seems to be connected with 
the Anglo-Saxon Leana^ loans, which was sometimes applied 
to the feuds or benefices ; and though this word is not of 
Latin derivation, its purport bears a strong analogy to the 
precarious tenure under which lands were sometimes held of 
Roman patrons. There is no ground, however, for the sup- 
position generally adopted from the Book of Feuds, that all 
feudal lands were originally held on so fragile a tenure ; or 
that the introduction of the power of alienation formed an 
era in the history of benefices. On the contrary, there is 
every reason to believe that the Anglo-Saxon sovereigns, as 
well as their continental brethren, made, from the very first, 
some grants of transmissible or hereditary benefices ; and that 
the various gradations of preference and regard for the indi- 
viduals produced a correspondent variety in the terms of the 
grants, both as to the conditions imposed, and the duration of 
enjoyment. 

There is one class of these grants which deserves, from its 
important effect, particular notice. " The kings (says Mr. 
Spence) not unfrequently granted a principality, district, or 
county to a vassal, to be held on the condition of military 
service, which thus became a feudal principality. Edmund 
having acquired the county of Cumberland by conquest, 

I 4 
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granted it to the king of Scotland, on condition that he should 
serve with Edmund, in his expeditions by sea and hmd." 
(p. 48.) We the rather notice tiiis passage ; because, though 
some ^\xg\l feudal principalities have existed to our own times, 
the nature of their constitution has often been misunderstood. 
Thus the commissioners for Malta state broadly in their 
Report of March 26. 1838, that the government of that 
island under the knights was ^' an independent state." It 
was no such thing. Charles V. and his mother Isabella 
granted it in 1530, on certain conditions, to the knights of 
. St. John, who held it as a feudal principality. The legal 
consequences of this tenure are very material. It was an 
express condition of the grant, that if the knights should ever 
surrender the possession of the island they should forfeit all 
their rights, and the island should revert to the Sicilian 
crown. In 1798, this forfeiture was incurred by the knights, 
who surrendered their rights in the island to the French Re- 
public; but even then they did not pretend to cede the 
sovereignty of the island, which, on the contrary, was expressly 
reserved to the crown of Naples in the very act of cession. 
Two years after this, the French garrison of Valletta capitu- 
lated to an English general; and many people erroneously 
suppose that the British title to the sovereignty of the 
island rests on that capitulation. If so, our title would be 
unsound indeed ; for in the first place, the capitulation says 
not a word about the sovereignty, but simply gives up the 
military occupation of the city and forts of Valletta, all the 
rest of the island (that is to say full nine tenths of it) having 
been for two years previously in the possession of the native 
Maltese ; and secondly, as the French never had the sove- 
reignty of the island, a French general could not possibly 
cede it to any power; for nemo plus juris ad alium transferre 
potest quam ipse haberet, ^ The British title, as we shall pre- 
sently show, rests on a much firmer and more indefeasible 
basis. 

The tenure of land subject to services did not always 
originate (among the Anglo-Saxons) in the grants of lords ; 
sometimes it resulted from a voluntary surrender by the 

> Ulpian, D. 1. 17. 54. 
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holder of the land, in order to become a lord's mariy and so 
to obtain the protection of a powerful superior. This prac- 
tice also (as Mr. Spence has shown) was of Boman origin. 
It appears, both from the Theodosian and Justinian codes, 
that many persons in the Boman empire executed charters of 
commendation^ placing themselves and their lands under the 
patronage of a magister militise, a dux, comes, proconsul, vi- 
carius, or other powerful individual. It subsequently became 
a known rule of the Feudal law, that where the lord was 
unable to protect his vassal, the latter might commend himself 
and his lands to a more powerful lord ; and this was exactly 
the case of the Maltese. The King of Naples, to whom the 
knights had forfeited Malta, was unable to protect the in- 
habitants, who at first by their own sole exertions, and after- 
wards with English aid, had expelled the French invaders. 
The Maltese, therefore, had a legal right to tender, and did 
tender the sovereignty of themselves and their island to the 
King of England, who, in 1813, formally received them as 
subjects of the British crown. Subsequent treaties with 
other powers recognised this sovereignty, but could add 
nothing to the validity of the title, as between the sovereign 
and his new subjects. 

The constitution of society, in the Anglo-Saxon times, 
may be described in very brief terms. Under the King 
were the clergy and the laity. In spiritual matters, indeed, 
the clergy were governed only by the canons of the Church ; 
but, in temporal concerns, they ranked, in proportion to the 
degrees of their own hierarchy, with the corresponding 
classes of lay freemen. The laity, as among the Bomans, 
were either free, or slaves ; but among the former there was 
a marked line of distinction, the higher freemen being called 
Thanes (of whom the most eminent were the Duces), and 
the lower being designated as Ceorls, or Churls, who were 
attached to the soil, and so closely resembled the Boman 
Colmiy that their condition was, no doubt, derived from the 
laws relating to the latter, in the Boman Codes and Digest. 
The labouring class, whether employed by Thanes or Churls, 
were mere slaves. Such was the state of the rural popula- 
tion; and similar classes were to be found in the towns. 
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where there were^ beeides, manifest traces of the Roman 
municipal institutions, and in particular the Gilds, or com* 
panics of artizans, answering to the Boman Collegia. 

The important subject of the judicial institutions of the 
Anglo-Saxons is treated by Mr. Spence with great clear- 
ness ; but it is scarcely necessary for us to follow in detail 
his remarks on the ordinary and extraordinary courts, the 
former including the Shyre-motes, Burg-motes, and Hundred 
motes ; the latter the Lords' Courts, Manor Courts, Muni- 
cipal Courts, &C. One or two remarks, however, demand 
notice. It seems that in England, as well as on the Con- 
tinent generally, the administration of justice was in the 
hands of the assembled Thanes, or chief landowners, whilst 
the Churls, and corresponding classes in different countries, 
though bound to attend the courts, acted neither as judges 
nor as jurors. Again, the Thanes, though they in fact gave 
the judgment, could not but be guided in law (and sometimes 
were expressly enjoined so to be) by the presiding ealdorman 
or earl, and more especially by the bishop. The formation 
of these assemblies was evidently copied from the old Roman 
Conventus, in which the Praeses selected the Judices from 
the assembled proprietors. The Roman bishop, indeed, had 
no such judicial pre-eminence in civil matters, though he 
might act as an arbitrator ; but then it must be remembered 
that there was no necessity for such services from him at 
Rome, where jurisprudence was a distinct profession ; whereas 
among the Anglo-Saxons science and literature were almost 
wholly confined to the ecclesiastical body. A custom peculiar 
to criminal proceedings was established in the reign of Ethel- 
red II., which Mr. Spence considers as the origin of our 
Grand Juries. In each hundred mote, the Gerefa (president) 
was to go apart with twelve senior Thanes, and present, on 
oath, all such persons as had committed any crime, and every 
person so presented was to clear himself by ordeal, (p. 63.) 
Of the gradual rise of the Petit Jury, and the modifications 
through which it passed, we shall hereafter have occasion to 



On the constitution of the legislative bodies, among the 
Saxons, many idle theories have been invented. It is well 
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observed by Mr. Spence, "that our modem notions may 
probably lead us to imagine^ that there was more of system 
in the institutions of those early times, than was expected or 
thought of by the people themselves." And, besides, we 
cannot expect any great similarity of usages in tribes of va- 
rious origin gradually advancing, through six successive cen- 
turies, to a degree of civilisation very fiir from perfect at the 
highest. Our first obscure lights, on this subject, are derived 
from CflBsar and Tacitus, on whom, and particularly on the 
latter, modem writers appear to place rather too implicit a 
reliance. Doubtless his elegant essay, *^De Moribus Ger- 
manorum," was founded on the best information he had it in 
his power to collect ; but a careful reader will not fail to 
observe, throughout, a latent desire to stigmatise the vices of 
his countrymen, by exalting the character of those whom 
they deemed barbarians. Still, as to the point immediately 
before us, we may assume (with Mr. Spence) that in most, if 
not all the German tribes, the statement of Tacitus was 
tolerably accurate — " de minoribus rebus consultant Prin- 
cipes, de majoribus omnes." 

But we must remember that in all stages of human society, 
influence and authority will inevitably foDow power and 
union. Among our barbarous German ancestors, in the time 
of the Koman historian, the difference of rank and station 
was not such as to deprive any class, except the slaves, of 
all political weight. When the chiefs sat together in the 
midst of an assembly, they could not altogether disregard the 
murmurs or shouts of the corona vulgi that surrounded them ; 
nor were the tribes so large, as to render it impossible for the 
whole body of freemen to meet together in one place. The 
ordinary affairs of a community, however, do not require the 
participation of every member. These will naturally be left 
to the direction of the most experienced individuals, which 
accounts for the first part of the rule — "De minoribus 
rebus consultant principes." Again, those who have shown 
most skill and bravery in war, and most prudence and fore- 
sight in peace, will naturally be listened to with the greatest 
deference, on those weighty occasions, which call for a 
general meeting. — " Ita tamen, ut ea quoque quorum penes 
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Plebem arbitrium est, apud Principes ^Mractentur." The 
Optimates alone join in the debate, the Plebs (as Tacitus 
very inaccurately calls them) are there only to cry " hear, 
hear," or " oh I oh ! " but those cries, if approaching to 
unanimity, are decisive. 

So far legislation may have been carried on, by the Saxons, 
in their native woods : and afterwards, when they conquered 
and occupied British or Koman towns, they would naturally, 
for a time, keep up the old form of expressing the sense of 
the community. But forms remain, long after the substance 
is gone. The kings were flattered by the clergy with the 
high sounding titles of a Koman emperor, and they had gra- 
dually acquired, under colour of those titles, large domains, 
with which they could enrich their faithful Thanes and 
learned Bishops. From these two classes, the monarch 
formed his greater and lesser councils, the origin of our 
present House of Lords and Privy Council. The lesser, or 
select body, seem to have attended the King's person, to 
have advised him in all ordinary matters of state, and to 
have recommended, on particular occasions, the summoning 
of the Great Council, which was usually held in the open 
air, by public notice, and in or near some populous city : 
consequently there must always have been a sufficient num- 
ber of surrounding spectators to give a colour to such ex- 
pressions as " universS. consentiente multitudine " — ** Tes- 
tibus unanimiter adclamationem prsebentibus," and the like. 
The acts of these assemblies, however, were in effect nothing 
but the declared will of the King and his advisers, among 
whom the clerical dignitaries appear to have had far the 
greatest influence, not seldom extending to the control, or 
even to the deposition of the King himself. The very grants, 
which the King made to the Church, show the great au- 
thority" which the ecclesiastics claimed. The bishops almost 
universally signed " consensi " or " confirmavi ; " none others 
but the Duces (the highest order of Thanes), with very few 
exceptions, signed in this manner. In this part of our con- 
stitutional history, we lose sight equally of German and of 
Boman principles, and find the Saxons entangled in the 
meshes of the Canon Law, not yet, indeed, systematised as a 
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science, but abundantly supplied with slavish doctrines, from 
the canons of Synods, and the decretal rescripts of Popes. 

The councils, of which we have here spoken, exercised not 
only legislative, but executive, and even judicial functions ; 
indeed no one had as yet dreamt of such a distinction of the 
sovereign powers. In all these characters, they followed 
Roman examples. The emperor, for legislative and executive 
purposes, had his Consistoriumf and for judicial purposes, his 
Auditorium^ The Saxon kings too (at least some of them) 
appear to have reserved to themselves the equitable interpre- 
tation of laws, in imitation of the Roman emperors. " Inter 
aequitatem, jusque, interpositam interpretationem nobis solis 
et oportet, et licet inspicere."^ Nor, as it should seem, did 
the king merely solve ambiguities ; but he applied also the 
doctrines of equity to the decision of cases involving special 
considerations, which jurisdiction Mr. Spence regards as 
"the germ of the jurisdiction of the Court of Chancery." 
The Saxon chancellors, indeed (if we reject the apocryphal 
account given of one Turketil), do not appear to have exer- 
cised any judicial authority : though there is little doubt 
but that the oflSce of the chancery for making out royal 
charters and precepts (an office also of Koman institution) 
existed in the Saxon times. 

"In former times," says Mr. Spence, '^it would have 
been too bold a flight, even to hint, that the legislative au- 
thority of the House of Commons might, in any the slightest 
degree, be traced to an institution which had prevailed in 
the Eoman provinces." (p. 80.) Indeed, the learned author 
himself seems half afraid to advance this theory ; but for our 
part, as we are confident that the method of stopping his- 
torical research, by the rod of the serjeant-at-arms, will not 
be resorted to, in the present day, we do not hesitate to give 
our suffrage in favour of Mr. Spence's hypothesis. We sup- 
pose that no person, with the slightest pretension to consti- 
tutional learning, wiU now deny, that the Commons first 
interfered in English legislation by way of petition. So it 
was, as we learn from the Theodosian code with the pro- 

* Constant, c. i. 14. 1. 
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vincial assemblies in the Koman empire. At those assemblies 
(which were regularly held under the Imperial sanction) pe- 
titions were agreed upon for the reform of abuses, the amend- 
ment of the law> and the adoption of measures conducive to 
the public good. A deputy was chosen to lay the petition 
before the Emperor: it was discussed in his Consistorium, 
and many laws still extant, in the Imperial codes, were founded 
on such petitions. Compare this with the course pursued by 
King Athelstan. Royal commissioners were sent into Kent 
(and probably into every other county), to convene assemblies 
of the freemen, for the purpose of proposing such amendments 
in the laws, as the freemen themselves might deem necessary. 
Accordingly the Bishops, Earls, Thanes, and Ceork met, and 
agreed upon eight several capituUiy which they forwarded to 
the King, praying that he would point out how far they had 
exceeded, or fallen short of his wishes, and promising that they 
would conform to his further directions. Edward the Elder 
seems to have issued similar requisitions. The Decretum 
Sapientium AnglicB^ and the Jtidicia Civitatis LondoniiBy were 
proceedings of the like character. The Ceorls, who were far 
removed from all participation in the King's councils, were 
expressly authorised to take part in these measures, and 
actually did so ; and here we have, at the same time, a clear 
imitation of the Roman Provincial AssembUeSy and the first 
authentic indication of the interference of the Commons in 
matters of legislation. 

The clergy not only took part, as we have seen, in the 
meetings of the laity, but they had separate assemblies of 
their own, for discussing matters of purely ecclesiastical cog- 
nizance. We rather doubt, whether our North British readers 
will agree with Mr. Spence, that " ecclesiastical synods, 
composed of the clergy alone, and presided over by a bishop^ 
were held, from the first establishment of Christianity (p. 82.) ; 
but it is certain that synods, for such purposes, and under 
such presidents, were held in very early times by the Bomau 
clergy, and consequently by the Anglo-Saxons. Among the 
questions "universally acknowledged to be purely of ec- 
clesiastical cognizance," the learned author justly reckons 
those relating " to the validity of marriage ;^^ for (as he per- 
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tinently remarks) " such questions could hardly have been 
submitted to the judges of the county court, or to a court 
composed even in part of laymen ;" since " no decision of 
theirs could have prevailed against the canons ;" — a point 
strongly dwelt upon by Lords Brougham and Denman, in the 
case of the Queen v. Millis. Far from abandoning any 
question of admitted ecclesiastical jurisdiction, these courts 
usurped an authority, in many temporal matters, especially if 
between members of their own profession, or if involving a 
breach of faith, or the violation of an oath. " Many of the 
titles of the canon law," says Dr. Ridley, " such as those of 
buying and selling y of leasing y letting and taking U)farmy of 
mortgaging and pledging, o{ giving by deed of gift, of detect- 
ing colltision and cousenagey of murder y of thefty and receiving 
ofthievesy and such like, although they are known notoriously 
to belong to the cognizance of the common law, at this day, 
yet, with the matters whereof they treat, were anciently in 
practice, and allowed, in bishops' courts, in this land, among 
clerks." And to this opinion the very learned Mr. Somner 
subscribes. It would be a curious and interesting inquiry, to 
ascertain how many rules of the canon law (in addition to 
those of the Roman civil law) are to be found incorporated in 
our common law ; into which, even in the Saxon times, some 
of them may have been introduced by the bishops, when 
sittmg in the shyre-motes, or by lay presidents of those and 
inferior courts, in deference to ecclesiastical precedent. 

The result of Mr. Spence's researches into the state of the 
law of England, prior to the Norman Conquest, in 1066, may 
be thus briefly summed up : — 

1. The Roman civil law was paramount here, from the 
year 82 of the Christian era, for about 360 years, till the 
Saxon invasion ; nor was it wholly extirpated by that event. 

2. After a struggle of 150 years the invaders, having 
obtained a complete ascendency, and embraced the Christian 
religion, began in their turn to legislate, with more or less 
reference to Roman principles, and so continued to do for 
upwards of four centuries and a half. 

3. During all this period, their chief advisers and di- 
rectors, both in the framing and administering of laws, were 
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ecclesiastics, attached, from the beginning, to the study of the 
Roman civil law, and afterwards of the canon law, which had 
grown up in imitation of the former. 

4. The influence obtained in the state by the high dig- 
nitaries of the Church, and in private families by the inferior 
clergy, enabled them to mould many public institutions on 
Roman models, and to regulate the ordinary concerns of civil 
life by numberless rules and practices adopted from the 
Roman Codes, the Digest, and the Canons. 

5. At the close of the period imder consideration, few 
traces appear to have remfdned of pure British or Saxon 
customs ; but whether we look to the political government, 
the civil jurisprudence, or the judicial establishments, which 
then prevailed in England, we shall find their main source to 
have been that from which the contemporaneous civilisation 
of the rest of Europe flowed — the Roman Law. 



ART. Vn.— RECOLLECTIONS OF A DECEASED WELSH 

JUDGE. 
No. IV. 

Old men, even eminent judges, are apt to repeat themselves, 
and I am not sure whether I have as yet made any mention 
of some young circuitiers who joined us before I was trans- 
planted to the Principality ; among them, I recollect with some 
interest, John Williams, or, as the great affection of his con- 
temporaries used to call him, Johnny Williams, occasionally 
adding an adjective connected with size, in case the substan- 
tive might not enure to a sufficiently certain intent of dimi- 
nution. He had attained no great share of business at the 
period of my translation ; but he, from the first, had some 
share, and from the first showed his perfect fitness to conduct 
any case entrusted to him, for he was singularly judicious 
and self-denj^ng, ever regarding the client, never considering 
himself, always shaping his course towards the verdict, always 
indifferent to display. Yet he was, as Scarlett used to say, 
" a very, very considerable artist " in respect of speech ; and 
Scarlett never threw his praise away. Williams has since 
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attained eminence with universal assent of the Bar, and I 
find he has continued the classical studies which so much 
distinguished him when he came among us — for he lately, 
on visiting Paris at the peace, produced a most beautiful 
Greek epigram on the Apollo Belvedere, which is now in 
that capital. ^ 

Men used to speculate on the chances of success, which this 
very learned and excellent person might have, were he 
placed in parliament. For my own part, though, after my 
experience, I should as soon think of confidently foretelling 
what man taken from the Bar would make a good judge, 
as what man of forty, placed in the House of Conunons, 
would make a good speaker. 

There is another prediction, however, which I fear not at 
all to venture. I will take upon me to say, what man, dls- 
tingolshed in parliament, would have made a good leader of 
causes, had he devoted himself to his profession, and not 
through impatience or restlessness, or vanity, exchanged it 
for what is no profession at all. I so name politics, because, 
if a man is honest and conscientious, above making himself a 
mere adventurer, he cannot earn his subsistence as a politician. 
How can he ever think of such a thing? Is it not plain 
that unless he takes part with the ministers of the day, he 
serves without pay ; and if he is resolved to stick by his 
party, through good fortune and through evil, he must needs 
always be for whatever party measures secure the possession 
of place, else he loses his bread. These views may be deemed 
very vulgar, coarse, homely. I care not. We are only con- 
sidering politics as a profession, that is, as the means of 
earning a decent subsistence without doing what is dishonest 
or dishonourable — and politics, in this view, must be allowed 
to resemble the trade of a barrister who should work on the 
terms of "no cure no pay," which we deem infamous — 
possibly it may even resemble a still worse course of life ; that 
of the barrister who should sell himself to his adversary, and 
sacrifice his client for the lucre of gain. 

However, I am now speaking of another matter, the chance 

It was so in 1S14, but restored to the Vatican after Waterloo, of which his 
Honour seems to be ignorant. For this epigram see Art. X., poit. — Ed. 
VOL. V. K 
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of success which some men would have had at the Bar, had 
they continued to follow that more honest calling. And 
here the reflections I have been led to make naturally enough 
bring into my recollection one who has been very eminent 
in parliament) and has had great success there, though not 
in my opinion a speaker of the first order, but rather at the 
top of the second rank — I mean Mr. Canning, for he has 
always been peculiarly fond of place. He left the Wbigs, to 
whom he originally belonged, and whom he has always 
treated with the bitterness of a deserter. He saw their 
hopeless condition as regarded the chances of obtaining power, 
and he preferred the patronage of Mr. Pitt to that of Mr. 
Sheridan. He quitted oflSce with his patron, who had never 
let him rise high, being rather amused by him than disposed 
much to respect or even to trust him. Then his horror of 
placeless exertion broke out, so as to torment Mr. Pitt for 
some months of exclusion that seemed ages to his subor- 
dinates ; and he literally worried him to death in order to 
make him declare openly against Mr. Addington; so much so 
that we always understood the high-minded ex-minister was 
obliged to forbid his young friend Walmer^ in order to avoid 
his ever unceasing importunity. Finally, it was strangely 
surmised that when he joined in the no-popery cry of 1807 
which turned out the Whigs, he had been in communication 
for the purpose of effecting a junction with them ; and this 
has been very broadly and even bluntly stated in print by a 
popular writer of the Whig persuasion, a reverend gentleman 
whose wit is much esteemed in all Whigland, the author as 
seems generally allowed of Peter Plymley's Letters ^ and who 
plainly states the fact as a ^^ conmientary on the baseness of 
human nature." 

Now that may be somewhat an exaggerated view of the 
matter; but sure I am that this passage in Mr. Canning's 
history, like all the others to which I have been referring, 
does afford a comimentary on the badness of politics as a 

' This report has been lately confirmed by Lord Malmesbury's corre- 
spondence. — Ed. 

' His Honour is quite right in this conjecture ; for Mr. Sidney Smith -after- 
wards printed Plymley's Letters in his works. — £d. 
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profesdion ; for it shows under what a bias towards steering 
the course that leads most speedily to the haven of place 
those must act who have chosen to make their subsistence 
depend upon getting into that harbour of refuge. I under- 
stand that Mr. Canning has afforded another such com- 
mentary, by adopting, as a kind of principle, that no man 
can well serve his country unless he be in office. So very 
prone are we to Mind ourselves with false reasoning, and to 
colour over what we desire to do with the semblance of duty. 
For, assuredly, so acute a person as Mr. Canning is, must 
perceive that he has fallen into the same sophistry of self- 
deception which would be deemed at cmce shameless and 
ridiculous in a common knave, were he to lay it down as a 
duty incumbent upon all to appropriate of other men's 
worldly goods what portion might be required for their own 
necessities or comforts. Accordingly, I regard this place- 
loving propensity of Mr. Canning as having been his bane as 
a politician, for I can hardly call him a statesman. It has 
subjected his course in public life to his thirst of preferment, 
and his reluctance to tear himself from office. No man can 
well serve his country who cannot cheerfully face the disaster 
of exclusion from power. Such is my opinion, and I fear- 
lessly place it in direct and diametrical opposition to Mr. 
Canning's notion, openly avowed by him in terms, always 
or almost always, acted upon in practice, that no man out of 
place can well serve^^the state. As for his boasts of having 
been kept out of office by his adherence to the Catholic ques- 
tion, I really do think this one of the most audacious affirm- 
ations I ever heard. One which, to use Sir Francis Burdett's 
very happy remark on a statement of Mr. Huskisson, ^* no- 
thing but an inveterate habit of official assertion" could 
have emboldened him to make. He kept out of place by 
his emancipation principles truly 1 Why, he turned out the 
Whigs in 1807 because they held these principles, and he 
dissolved the Parliament on a no-popery cry, whereby he 
obtained a decided majority in the new Parliament through 
the influence of the mob. He, no doubt, did remain for 
some five or six long years (to him centuries) out of the 
cabinet, his placelessness, however, pleasingly broken by a 
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lucrative mission to Lisbon under the auspices of the Foreign 
Secretary, Lord Castlereagh, with whom he had quarrelled 
and even fought and been wounded, owing to an intrigue to 
turn the latter out of his place. The result of that intrigue, 
quarrel, and expulsion from office was his being with great 
difficulty let in again, when the necessities of their situation 
have forced the Liverpool ministry to take him as a debater 
for his work and labour against the Whig opposition. But 
little is his new and very subordinate place agreeable to him. 
How, indeed, could it be when his successful adversary had 
his former office, the Foreign Department, and thrust him 
down to the India Board, not always a cabinet place ? I 
question if he will long endure it.^ Can any history less 
resemble a man's sacrificing his interest to his principles? 
Sacrifice we can, it is true, without much difficulty trace, — 
but it is of the other and opposite description. 

Well ! my political opinions — prejudices if you so please to 
term them — are leading me from the^Bar to the Senate. But 
my moral made the digression — the extra viam — necessary. 
From the inglorious career of an able, a highly gifted man, 
and the somewhat discreditable course he has led as a poU* 
tician, let us turn to what he might have been if he had never 
quitted the Bar — to which he was barely called, having but 
just put on his gown and wig, — by the temptation of political 
life, and the short road it is supposed to open towards an easy 
and brilliant success. I can have no doubt that with his 
powers of application, which are very great, even without any 
continuous study, he could have acquired quite as much law 
as in those times of scanty learning (materially different from 

' Here, again, his Honour is right in his conjecture. Mr. Canning did not 
long endure the position described by his Honour. He soon desired to hare 
some more independent and more creditable existence ; and he was on the 
point of being exported outwards — that is, sent as governor to Calcutta—* 
when the accident of his adversary's untimely end stopped his voyage, and 
replaced him in his former position, with the lead of the House of Commons. 
He became, by the other accident of Lord Liverpool's death, for a few short 
months Prime Minister, in opposition to his friends and in alliance with his 
adversaries; and it is possible, that had his Honour's reminiscences and re* 
marks come down to 1827, he would, from Mr. C's whole life, have derived 
only new arguments in fitvour of the opinion so often expressed, and the advice 
so strongly given by him, never to exchange the Law for Politick. <— Ed. 
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the present), sufficed to famish out, first, an attendant on 
sessions, next, a half-leader on circuit, and finally, a leader 
there and in London. To the fame of a lawyer he never 
would have pretended, neither would his love of display and 
impatient temper have suffered him to acquire it if his taste 
had ever pointed his ambition in that direction. His talents 
for speaking would, of course, have been far more than enough 
to place himi as high as possible among the forensic orators. 
As high as the first certainly not, for to be eloquent in the 
greatest sense of the term, as Erskine was eloquent, there 
must have been a depth of feeling which Mr. Canning had 
not ; the speech must come from the heart, and must make 
for the heart, not proceed from the mouth to the head, and 
only tickle the ear on its way thither. But among speakers 
at the Bar his place would have been most eminent, and very 
possibly he might have been the acknowledged chief of that 
class during a large portion of his time. That he never 
could have made a great advocate, a first-rate leader, I more 
than doubt; I have a very decided opinion that he could not 
have risen to that eminence, the height of our profession, — 
and my reason is, that mere speaking is only one and by no 
means the first of the advocate's qualifications. In Ihe other 
and more essential departments of quickness and sagacity he 
would probably have excelled ; but in coolness, and in temper, 
and in correct judgment he certainly would have failed, and in 
the great article of self-sacrifice — of regarding only the end, 
of merely viewing the security of the case, the interest of the 
client, in putting out of view his own personal feelings, in 
self-denial, in abstinence from all indulgence, in resisting the 
temptation to make a display, — I feel quite as certain that 
he would have been found wanting^ and greatly wanting, as I 
am certain that he would have had great and perhaps rapid 
success as a mere speaker, a ready debater, a formidable an- 
tagonist of more consummate leaders, the summi duces of 
Westminster Hall. 

This is the opinion which I have oftentimes heard ex- 
pressed by others at our Bench table and Circuit table, as 
often as the speculation came into question on which I am 
now descanting. We used always to consider that he would 
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there and in London. To the fame of a lawyer he never 
would have pretended^ neither would his love of display and 
impatient temper have suffered him to acquire it if his taste 
had ever pointed his ambition in that direction. His talents 
for speaking would, of course, have been far more than enough 
to place him as high as possible among the forensic orators. 
As high as the first certainly not, for to be eloquent in the 
greatest sense of the term, as Erskine was eloquent, there 
must have been a depth of feeling which Mr. Canning had 
not ; the speech must come from the heart, and must make 
for the heart, not proceed from the mouth to the head, and 
only tickle the ear on its way thither. But among speakers 
at the Bar his place would have been most eminent, and very 
possibly he might have been the acknowledged chief of that 
class during a large portion of his time. That he never 
could have made a great advocate, a first-rate leader, I more 
than doubt ; I have a very decided opinion that he could not 
have risen to that eminence, the height of our profession, — 
and my reason is, that mere speaking is only one and by no 
means the first of the advocate's qualifications. In Ihe other 
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am certain that he would have had great and perhaps rapid 
success as a mere speaker, a ready debater, a formidable an- 
tagonist of more consummate leaders, the summi duces of 
Westminster Hall. 

This is the opinion which I have oftentimes heard ex- 
pressed by others at our Bench table and Circuit table, as 
often as the speculation came into question on which I am 
now descanting. We used always to consider that he would 
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have been denied to it by the conflicting claims of politics^ 
However, it suits better my purpose, which is not that of 
romance, but of practical improvement to my younger 
brethren, that I should add how much happier a man Lord 
Grenville would have been had he not quitted us, how much 
more agreeably he would have passed his honoured life with 
the constant and the independent power of exercising his 
great faculties in the way congenial' to his tastes, having as 
it were his lot under his own control, than harassed by 
court intrigue and factious squabble, and excluded from 
power the greater part of his days. Let me add that he 
would have been a greater benefactor of his country than he 
has been, valuable as his services are allowed, and left behind 
him a higher renown than he is now likely to leave even 
should he again preside over the afbirs of the state. 

Before quitting the subjunctive for the indicative mood, I 
must say one word of Mr. Tiemey. I have ever thought his 
success at the Bar, as an advocate rather than a lawyer, a 
matter of absolute certainty, had he, as all considerations of 
prudence required, continued amongst us. His tact is per- 
fect, his discretion consummate, as far as avoiding all hazard 
goes ; his courage in the field — before the court — would have 
been as brilliant as it is in debate, though in consultation it 
certainly would have been deficient, as his party always find 
it in their councils ; but then his admirable nature — good- 
humoured, modest, easily led, prone to take advice from even 
many inferior minds, would have always secured his cause 
against any false step, through want of nerve beforehand, and 
no such want would ever have been found in court. Then 
his shrewdness would have been proverbial in Westminster 
Hall, his manner of examining a witness would have been 
perfect, supposing him to acquire the quickness which at first 
he was sure to have wanted. But, above all, his confining 
himself to the business in hand would have been a bright 
example to all his juniors, and his manner of speaking, I 
verily believe, would have proved as powerful with juries 
upon all ordinary occasions (forming ninety-nine in every 
hundred of the causes tried in our courts), as that of any one 
man who ever led a cause before twelve good and lawful 
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men. I often recreate myself by picturing a cause led by 
Erskine on one side and Tiemey on the other ; nor with all 
my profound reverence for the greatest of forensic heroes can 
I avoid perceiving how often the plain downright argumenta- 
tive speaker, making his homely appeal to the conunon sense 
of his hearers, and wholly disregarding all fancy, all figure, all 
pathos, would have got round and got before the great orator ; 
and how often, too, his broad, even somewhat coarse humour, 
might have discomfited the Tully of our HaU by bringing 
him down from the top of his bent to the level of common 
men; — in plam terms, I seem to see the laugh not seldom 
ready to come at Tierney's bidding and at Erskine's expense. 
But here again, young man, tempted by politics, give ear 
to the eternal burden of my song, and think what Mr. 
Tiemey would now give to be filling in reality the great 
place my fancy has made for him. 



ART. Vin.— SIR CHARLES WETHERELL. 

The death of Sir Charles Wetherell makes a blank in the 
profession. He was an accomplished scholar, a distinguished 
advocate, a very learned lawyer, and a highly honourable, and, 
for the most part, amiable man. In all these capacities, how- 
ever, his loss can perhaps be supplied. But as the representa- 
tive of certain opinions, as the last survivor of a particular 
school of politics, we despair of finding any one to fill his place. 
He was, we apprehend, the oldest barrister in practice. He had 
been fifty years at the Bar ; but he was not only venerable in 
years, he was the embodiment of the principles on which this 
country was governed for the first quarter of the present cen- 
tury, and he retained those principles till his death, which 
have been abandoned by every one else who did. In 
holding to those opinions the high praise of disinterestedness 
is to be fairly awarded to him^ as it cannot be doubted that 
had he altered his opinions with the timesi he would not for 
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the last eighteen years of his life have been excluded firom 
office. 

When the Duke of Wellington was installed Chancellor of 
Oxford in 1834^ Lord Eldon attended the ceremony as High 
Steward. The mention of his name in the Theatre was re- 
ceived with thunders of applause ; but he mentions himself 
what pleased him more: — " I will tell you," said his Lord- 
ship ^ some time afterwards to Mrs. Forster, " what charmed 
me very much, when I left the Theatre and was trying to 
get to my carriage. One man in the crowd shouted out — 
* There is old Eldon — cheer him, — for he never ratted.' 
I will not say I have been right through life, — I may have 
been wrong, — but I will say that I have been consistent" 
We shall not now enter into the merits of this quality of 
consistency. Whether any man in the present eventful 
period of the world can see so clearly before him as to be 
able to say such and such opinions* shall guide and govern 
my conduct throughout life ; whether having done so, when 
he finds out that those opinions are wrong and not suited to 
the times, it is his duty to change them or to adhere to them, 
having once professed them, and if a change is to be made, 
when and how it should be made, whether gradually or sud- 
denly, at what time in this process tenacity of purpose be- 
comes obstinacy or folly, or worse, — into all this we shall not 
enter. We only mean to say that if any merit does exist in 
retaining one's opinions to the last, to Sir Charles WethereU 
it belongs in its fullest extent, and that probably to the ex- 
clusion of nearly all his contemporaries. In an age when 
almost all have changed either in party or principles, he re- 
mained a high Tory to the close of his career, and if Lord 
Eldon had returned to life, he would have found ** honest 
Charley WethereU," as he was called by the common people, 
in mind at least, entirely unaltered. We now propose 
giving some account of the life of one who must be admitted 
by all to be an extraordinary man. 

Charles WethereU was the third son of Doctor Nathan 
WethereU, Dean of Hereford, and the weU-known Master 
of University CoUege, Oxford. During the time of Dr. 

* Twlss, vol. iii. 231. 
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Wetherell^ his college had great reputation. He was well 
known to most of the learned men of the day. We find 
him, according to the veracious Boswell, on familiar terms 
with Dr. Johnson ^ ; and it is to be particularly noticed, that 
daring his mastership John Scott, afterwards Earl of Eldon, 
was entered as a commoner^ and subsequently was elected to 
a fellowship. The frugality of Dr. Wetherell was consider- 
able, as out of the income derived from his position at the 
University he is stated to have saved no less a sum than 
100,000/. 

The lively abilities of Charles, it is said, soon attracted 
the attention of his father and his father's friends, and hopes 
were early entertained of his success in public life. He was 
placed at Magdalen College, and in 17 90. received his bachelor's 
degree. The printed lists of University honours do not reach 
80 far back as hb time ; but it would indeed have been to 
the shame of his father if he had not been made acquainted 
with all the learning that the University of Oxford could 
then give to her students ; and it cannot be doubted that he 
not (mly left the University an accomplished scholar, but that 
his taste for learning never forsook him. 

The law was fixed on as his profession. In April, 1790, 
he was admitted as a student of the Inner Temple, and he 
was called to the bar in July, 1794. We are not overstating 
the amount of his learning when we say that he was a profound 
lawyer, deeply read both in constitutional law and the law of 
property ; and this he acquired in the only way it can be 
acquired — by hard and diligent reading of the authorities. 
In 1808, fourteen years after he was called, a young man ap- 
plied to him to become his pupil ; but he declined with these 
words : ^^ All the spare time I can find, I employ in reading 
Coke upon Littleton." We much doubt whether any drafts- 
man of the present day is entitled to give the same answer. 

Soon after he was called he betook himself to the Home 
Circuit, and he also attended the Surrey Sessions. In those 
times it was the usual practice (the discontinuance of which 
is still with some a matter of regret) of Chancery barristers 

» See vol. vi. p. 71. edit 1835. 
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to attend both Circuit and Sessions, and it has been supposed 
from this circumstance that he had intended to have practised 
at the common law bar ; and^ indeed, the boundary line 
between the two bars was not so nicely drawn as it is at 
present. It is certain, however, that it was the Chancery 
bar at which he finally settled, although we shall see he 
retained a sufficient knowledge of the practice of the criminal 
courts to be able to deliver a battle there successfully in case 
of need. 

It cannot, however, be doubted that the Court of Chan- 
eery was much more fitted for the development of his 
peculiar qualities than the courts of common law* Although 
on some particular occasions he would have been an effective 
speaker to a jury, — although, if confined to those courts, 
he might possibly, to some extent, have adapted or re- 
modelled his style to suit their capacities, yet, judging from 
his speeches in the Court of Chancery and in Parliament, he 
would have failed in nine cases out of ten. His shot would 
have gone over the heads of the jury. There would have 
been a great deal that they could not comprehend ; and even 
if they had comprehended it, they would have got heartily 
tired. But in Chancery Mr. WethereU found a genial soil 
for all his exuberance. In the inexhaustible distinctions of 
equity the advocate had full range and scope ; and if his 
theme was a suitable one, the judge before whom he prac- 
tised during the greater part of his time was all that could 
be desired. Lord Eldon thought all the better of a young 
man if he commenced his career by speaking for a whole 
day ; he was willing to hear every thing that could be 
said ; and Mr. Wetherell's learned allusions, sesquipedalian 
words, and fanciful illustrations, were all listened to with . 
complacency. Besides, the Chancellor, no doubt, remem- 
bered the father, under whom his early successes had been 
obtained, and might, for this reason, be more willing to assist 
the son. As practice increased, so did the learned advocate's 
peculiarities. His action bordered on the grotesque; his 
illustrations became more quaint; his learning more far- 
fetched ; his manner more strange and wild. He soon ac- 
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quired a character for eccentricity, and all that he did became 
a matter of wonder to the vulgar. 

He gradually rose into consiflerable practice. The great 
chronicler of that period, Vesey Junior, if consulted, will 
show how very generally he was employed, and he naturally 
began to aspire to the honours of his profession. The grant- 
ing a silk gown, however, was not then at all a matter of 
course to be given to any man in some practice, or at the 
fancy, or according to the party predilection of the chan- 
cellor. The station of a king's counsel was the grant of a 
monopoly for the time, and was only very rarely conferred. 
Whether the modem or the older practice be the better we 
shall not now inquire. Undoubtedly, for some reason, the 
position of a queen's counsel is very diiferent from what it 
was in those days ; and it was a rank to which Lord Eldon 
very rarely elevated any one. He had, however, long 
looked with eyes of favour upon the subject of this memoir ; 
and after he had been twenty-two years at the bar he 
was called within it, a patent of precedency being conferred 
on him. ^ 

He was now on the fair road to the highest honours of the 
profession ; but very soon after a circumstance occurred which 
for a moment arrayed the steadiest supporter of things as 
they are against the existing Tory government. 

This was the trial of James Watson the elder, for high 
treason, in 1817 ; a true bill having been found against this 
person — Arthur Thistlewood, James Watson, the younger, 
Thomas Preston, and John Hooper : of these James Watson 
the elder was tried first, and his trial created an unusual 
interest. There had been great distress and great discontent 
among the people, which had led, it cannot be doubted, to se- 
ditious meetings and practices. These had ended in serious 
riots ; gun-shops had been broken open and plundered, and 
great outrages were committed. The question, however, was 
whether the greatest crime known to our law, high treason, had 
been conamitted ; and this depended mainly on the evidence 

' On the death of George III. this patent of precedency expired^ and Sir 
Charles had to faU back upon his stuff gown ; and we remember his appearing 
in the King's Bench in that gown. He was soon after created a king's counsel. 
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of a person of the name of John Castle^ who, if not employed 
by the government as a spy, as was alleged, had certainly 
turned king's evidence, and informed against his co-conspira- 
tors. It excited some surprise that the leading counsel for 
the two most prominent prisoners, James Watson and Ai> 
thur Thistlewood, should be Mr. Wetherell, who had so 
lately received rank in the Court of Chancery ; nor was this 
surprise decreased when it was found that the prisoners had 
not come in the first place to soHcit his services in the usual 
way, when he would have been forced to have given them, 
but that he had intimated to them^ that he was anxious to 
defend them. This somewhat unusual step was set down to 
various causes. By some, it was considered to be taken from 
his honest old English dislike to the whole spy system by 
which it was supposed that the trial was to be supported. 
Others, more ill-natured, observed that as much probably to his 
own surprise as to that of most others, Mr. Gifford had been 
made Solicitor General a very short time * previous to the trial, 
and that' among the persons who considered themselves ag- 
grieved by that appointment was Mr. Wetherell : and it was 
freely said that this was the mode which he took of making 
the government which had thus passed over his pretensions, 
feel the weight of his displeasure. We pass on from these 
surmises to this important trial, which is to be found reported 
in the thirty-second volume of the State Trials ; and it evi- 
dently appears from that accurate record that Mr. Wetherell 
was in no ordinary mood ; that the whole force of the Crown 
oflScers, and the four eminent Judges who presided. Lord 
EUenborough, Judges Bayley, Abbott, and Holroyd, had 
some difficulty in keeping him within due bounds. He had 
a great part to play before the country, and he was not to be 
prevented from playing it. Throughout the whole trial he came 
into constant collision with some one, the witnesses, the bar, or 
the Bench. " There was no use," says Mr. Attorney General 
(Sir S. Shepherd) " in wasting this half hour if my learned 
friend admit that it is evidence." Mr. Wetherell, — "I will 

* We have heard that the go-between on this occasion was one Bryant, com- 
monly called Larry Bryant. 

* Mr. Gifibrd was made Solicitor General in May, 1817, and the trial took 
place in June. 
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waste an hour If I think the object is a good one." p. 91. 
Then again to the Attorney Greneral, p. 186 : " It is a gross 
misrepresentation of what I said. I never said any such 
things and it is very much like an intended misrepresenta- 
tion." 

Mr. Gumey having said, " As the witness has said he does 
not, I must object to the question being pressed farther, 
after the decision of the Court" Mr. WethereU,— - '* I will not 
be put down by you, Mr. Gumey." Mr. Gumey, — " I do not 
seek to put you down, Mr. WetherelL" Mr. WethereU, — 
" I wiU bow to the Court, but to no one else." (p. 298.) But 
he did not always bow to the Court, and he occasionaUy drew 
from the Bench such strong rebukes as these. As to one of his 
questions, LordEUenborough said, — " It isreaUy corrapting 
all justice when such /prejudices are introduced." (p; 297.) 
And again, at p. 299, — " How can that question be asked ? I 
will put it to your own good feelings, your own good sense." 
At p. 319. he is reproved by LordEUenborough for " interlard- 
ing his examination with observations ;" and in the course of 
his speech for the defence he was repeatedly interrapted by 
Lord EUenborough and by Mr. Justice Abbott, and even 
Mr. Justice Bayley. But aU this had no effect on the in 
domitable spirit of the advocate. He went on just as before ; — 
Iu6 great object was to impress on the jury that the prisoners 
were victims to an atrocious system of corruption, and that 
in defence of his cUents aU things were aUowable and to be 
tolerated. 

But the master-stroke of the whole defence was his cross* 
examination of Castle. He judged rightly, that if he could 
destroy the effect of his evidence he should smash the whole 
case. We shall see that he completely succeeded; and we 
may point to this long examination as one of the most able 
on record. It was a great effort to keep the attention 
of the jury so long aUve, as he for hours led them through 
the history of this man's life, varying it (or " interlarding," 
as Lord EUenborough said,) throughout by quaint allusions 
and remarks, which, although irregular, could not be re- 
strained by Bar or Bench. In fact, he carried every body 
in the court with him, as he first wrung from this wretch 
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the detail of his private crimes, and then most happily 
ridiculed oufc of his own mouth the story given by him of the 
intended plot ; and finally drove him out of court, utteriy 
discomfited and demolished. 

He first proved that this Castle had been twice committed 
to prison — first at Guildford, and next at Abergavenny. 
Mr. Wetherell relieved the long examination by such ob- 
servations as these : " We will take the Home Circuit first, 
and then we will go the Welsh Circuit." He brought him 
to admit, that having been committed at the first place, for 
uttering forged notes, he had been admitted an evidence 
against his accomplices, one of whom had been hung, and the 
other transported ; that " the same accident had happened at 
Guildford as had happened upon this occasion." He made 
him also admit, that at Abergavenny he had been committed 
for first persuading a Colonel Pouvett^, a French prisoner, 
to break his parol, and then informing against him ; but the 
circumstance that most damaged Castle, which was ma- 
naged with great skill and humour, was, after first making 
him admit that he had sent his wife out of the way (which 
looked suspicious, as she might have been called to contradict 
his testimony), Mr. Wetherell, by a series of questions, 
drew from him the fact, that he had been connected with a 
Mrs. or Mother Thoms, who had kept a brothel, in which he 
had possibly lived, as the counsel insinuated, as *^ protector" 
or "bully." 

And then, having alluded to some other transactions^ 
Mr. Wetherell triumphantly proceeds : — " Having gone 
through the head of private or domestic history, proceed we 
to the topics of general history." Castle was then led through 
his evidence in chief, and proved that he had, in fact, enticed 
many persons into joining the plot. He was dismissed after a 
few more pointed questions. 

" Who paid for your dress?" " Mr. Stafibrd." *« The 
gentleman who sits here ?" " Yes." " How long have you 
had that coat on?" **I have had it about a month or six 
weeks." « Who gave you the money ? " *^ Mr. Stafford." 
*' Has Mr. Stafford given you the pocket money you have 
had ever since ? " " Yes, he has." " Who furnished the 
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outfit for your wife's going into Yorkshire?" « Mr. Staf- 
fdrd." 

After all this, the advocate might well say, in his speech 
to the jury : — " I have no doubt, if this trial went on a little 
lor Ter, I should have been able to prove that Mr. Castle had 
been guilty of crime under every letter of the alphabet ;" 
and he alludes to him as this ^* indescribable villain," * — " this 
wretched and miserable man, coming into court to give evi- 
dence dressed in the coat, waistcoat, and breeches of the 
crown, paid for by Mr. Stafford of Bow Street." 

This, we apprehend, was the turning point of the case. 
There could be no conviction unless this man's evidence was 
to be believed; the other links of the chain were merely 
corroborative. But how, on such evidence, could the prisoner 
be convicted of high treason, although there is now little 
doubt that, in the main, Castle's evidence was true? The 
jury returned a verdict of " Not Guilty." The government 
abandoned the prosecution against the other prisoners, and 
the triumph of their counsel was complete; and if Mr. 
Wetherell desired to thwart and annoy the Government, he 
succeeded. 

But there was another person, who was the junior counsel 
for the prisoners on that trial — we mean Mr. Serjeant Copley; 
and if the success that was obtained had not the immediate 
effect of securing the promotion of the senior counsel, it had 
some influence in that of the junior. Lord Castlereagh, who 
sat on the bench during the whole trial, had an opportunity 
of witnessing the bold determination, the power of lucid 

^ A friend writes vs as follows : — *< I happened, being intimate with both, to 
accompany Mr. WethereU and Sir J. Copley in a coach after the speech. The 
first thing Copley said on entering was, * Wetherell, where did you get the 
expression *tliat indescribable villain?' (which Wetherell had with electric 
effect applied to Castle). * It was the happiest that could have been conceived.* 
WethereU only smiled, but seemed much gratified. We dropped Copley, and 
vent together to his usual haunt. Green's Coffee-house, where we dined. You 
may suppose I complimented him ; for in truth for the last three hours of his 
speech (the first hour was dull, and promised a failure) I was enraptured, 
more so than I can remember to have been with any other, if any speaker. He 
said little (being apparently absorbed in himself), and two or three glasses of 
wine put him off* his equilibrium ; but the next morning he was ready by good 
time to attend the Court. Copley was evidently in some alarm the first half 
hour of W^therell's speech." 

VOL. V. L 
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statement, and the great forensic talents dii^layed by tiie 
future chancellor, and was resolved that these should not be 
always employed against the crown. Mr. Serjeant Copley was 
shortly afterwards made Chief Justice of Chester, and in 1819, 
on the promotion of the Attorney Greneral, Sir S» Shepherd, to 
the Chief Baronship of Scotbnd, and that of ^ R. Giffoid 
to the Attorney GeneraUbdp, Mr. Serjeant Copley was offeredi 
and accepted the office of Solidtor General. Nor was this 
the only occasion, as we shall see, in which the two counsel 
employed for Watson have crossed each other in public life. 

Mr. Wetherell returned to the Court of Chancery with 
increased fame, and continued to be eztensiyely employed as 
counsel in that court, and there he remained until a yeiy 
short time preyious to his death. If he did not enjoy to the 
last full practice, it was probably owing to his becoming caie<- 
less about it. But if any new point occurred, if any specbd 
interest was attached to the case — or more than either of these, 
if it was of any constitutional or political importance, then 
Sir Charles was at the service of the parties, and would argae 
it as ably and elaborately as in his earlier days. 

In 1820 he appeared on another stage, on which the 
eminent advocate has not always extended his fame. In the 
general election in 1820 he was elected a member for the 
city of Oxford, and he took his seat as the representative of 
principles which were then fast going out of fashion, evCTi with 
his own party. Unpopular though they might be, he was de- 
termined to avow them, and the oddity of his manner obtained 
for him a hearing. Whatever disposition there might be to 
sneer, he was generally listened to. Indeed, in the full career 
of some of his best speeches, no one could deny that there 
was a dash of genius mixed up with much of heavy matter. 
Amidst much that was clumsy, much that was beside the 
question, there was a quaint originality that generally saved 
the speaker from dulness. Although many of the blows fell 
wide of the mark, and very few indeed were straightforward, 
yet occasionally one told with great effect. There was also 
much fanciful, and even whimsical allusion, much recondite 
illustration. There was also running through and enlivening 
the whole a vein of broad and even farcical humour, never, 
perhaps, rising into wit, but almost always exceedingly divert- 
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ing. Of yehement sarcasm, also, this orator was not sparing, 
and might, indeed, be said to pour it forth as from an inex- 
haustible source. Nor can it be denied that there was in his 
speeches occasionallj a strain so wild, that, coupled with the 
uncouth gestures of the speaker, who bent his body to the 
range of the bench from which he spoke, turned his back 
&irl7 to those who sat in front of him, and grinned at those 
seated behind him, swung his arms wildly to and fro, and 
foamed at the mouth, — there was something in all this, we say, 
coupled with his loose, slovenly, and unbraced dress, which 
conveyed to the mind the idea of insanity. There was, how- 
ever, " method in this madness," as his opponents knew full 
welL Mr. Canning ^ on being asked his opinion as to this, 
said, ^^ Oh ! yes, he is certainly mad, and the only lucid in- 
terval is between his waistcoat and his small-clothes ! " 

His efforts in Parliament obtained for him the notice of 
Government. In 1824, on the promotion of Sir John 
Copley to the Attorney Generalship, vacated by the eleva- 
tion of Sir B. Grifford to the Common Fleas, Mr. Wetherell 
became Solicitor General ; and on the promotion of Sir J. 
Copley to the Bolls, in 1826, Sir C. Wetherell became 
Attorney General. 

^ On the dissolution of the Parliament in 1826, Sir Charles 
Wetherell was returned for Plympton, a borough which was 
influenced by Lord Mount Edgecumbe, and afterwards for 
Boroughbridge, a borough then the property of the Duke of 
Newcastle, which he represented until it was disfranchised 
jx)gether with Plympton, under schedule A of the Beform 
Act He never had a seat in the reformed Parliament. 

The course which he took in politics is familiar to all our 
readers. When Mr. Canning's appointment as Premier in 
1827 caused the resignation of Lord Eldon and several other 
members of the cabinet^ Sir C. Wetherell resigned his 
oflSce of Attorney General. When the Duke of Wellington 
took oflSce in January, 1828, Sir C. Wetherell became his 
Attorney General But when his Grace's ministry, in 
1829, recommended from the Throne the consideration of 
the Catholic claims. Sir C. Wetherell broke off firom the 

' We hare heard this witticism attributed to the late Lord Canterbury. 

L 2 
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Goyemment, shaking the very dust off his feet from him as 
a testimony against them. 

His whole conduct, all his speeches on the Catholic Selief 
Bill, were singularly manly and bold ; and, however wrong 
he might be in his opinions, one cannot help admiring the 
position which he took up. Rising from the Treasury Bench, 
he denounced the Bill and the whole policy of the Groyem* 
ment. *^ He certainly did not know whether he was not 
presuming to address the House in the situation in which 
he was now standing, or whether he [^ought not to speak 
as the member for Flympton. He was still the Attorney 
General, and the king's Attorney General he would remain 
until actually removed / " ^ '^ He had declined to draw the Bill 
now on the table of the House, because, looking to the oath 
which he had taken as Attorney General, he thought he 
should, by drawing that Bill, be abjuring his duty, and be 
drawing the death-warrant of the Protestant Church." ** He 
would not have condescended to stultify himself by the com* 
position of such a bill. The folly and the contradictions be 
upon the heads of those who did so I They might have 
turned him out of office, but he was not to be made such a 
dirty tool as to draw that bill." 

And then, warming with his subject, he burst out in a torrent 
of invectives : " Was he then to blame for refusing to do that 
in the subordinate office of Attorney General which a more 
eminent officer of the Crown only two years ago declared he 
would not consent to do? Was he then to be twitted, 
taunted, and attacked ? He cared little for being attacked, 
whether from the right or from the left. He dared them 
to attack him. He had no speech to eat up. He had no 
apostacy to explain. He had no paltry subterfuge to resort to. 
He had not to say that a thing was black one day and white 
another. He was not in one year a Protestant Master of the 
Bolls, and in the next a Catholic Lord Chancellor. He would 
rather remain as he was, the humble member for Plympton, 
than be guilty of such apostacy, such contradiction, such un- 
explainable conversion, such miserable, such contemptible 
apostacy." 

> The words in italict are not in Hansard, but a friend who was present bsi 
supplied them. The cheering prevented them being heard. 
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On the 27th of March he spoke as Attorney General 
against the Bill on the opposition side of the House^ (20 
Hansard^ N. S. 15 11^) bat on the 30th of March he spoke 
as Sir Charles Wetherell; although^ from his speech^ his suc- 
cessor (Sir J. Scarlett) was not then appointed. Indeed^ Sir 
J. Scarlett did not take office until after the Bill had passed. 

It is not our intention to give any minute account of his 
speeches in Parliament. Without standing in the first rank, 
his peculiar position, as well as his abilities, gained him the 
ear of the House. On the subjects of Chancery Reform, 
Catholic Emancipation, and Beform in Parliament, he was a 
frequent, eager, and, on the whole, a successful speaker. 
Li the thousand and one fights against the Beform Bill, he 
was distinguished, battling to the last for his theory of the 
constitution ; and here he once more was joined to the m^n 
body of the Tories : he was also the constant, and, we may 
saj^ inveterate opponent to all reforms in the law. He was 
the objector-general in the House of Commons, Lord Eldon 
holding that office in the Lords. We may here specially 
refer to his opposition to the Prisoners' Counsel Bill, and 
the Bankruptcy Court BilL 

One of his most successful speeches was made in opposition 
to Lord Chancellor Lyndhurst's Bill for appointing a new 
Judge in Chancery. This Bill had been brought in in 1829, 
bnt was postponed. It was renewed in 1830, passed the 
Honse of Lords, and came down in the month of June for 
discussion in the House of Conmions, on which occasion 
Sir C. Wetherell moved, by way of amendment, that it was 
the duty of the House ^' before it gives its sanction to the 
appointment of a further Judge to the Court of Chancery, 
to ascertain by the examination of witnesses and other in- 
quiries, whether a case of necessity exists for such appoint- 
ment." Li moving this he made a very amusing and effective 
speech. He caught hold very happily of the circumstance 
that no name was given in the Bill to the new Judge. ^* He 
knew not by what name he was to be called, whether the 
Orderly of the Lord Chancellor, or by some other appellation, — 
the existing nomenclature of the Courts of Equity was ex- 
hausted, and it would, of course, be necessary to find out a 
new name for him. Why, Lord Thurlow had no Vice-Chan- 

L 3 
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cellor, no Jack Rugby, no anonymoos Judge to perform his 
duties for him ; he was therefore obliged to rouse himself to 
diligence and exertion, and in a very short space of time 
labour and discipline made him an Equity Judge." He then 
pressed the opinion of Sir Samuel BomOly into service with 
no small effect, whatever venom there might have been in his 
mode of treating it. '' At an early period of our history it 
had been the practice for the Lord Chancellor, on his ap- 
pointment, to deliver an inauguration speech, setting forth 
his high sense of the duties that had dcTolved upon him, and 
detmling the various improvements which he might intend to 
introduce in the constitution of the Court, and the remedies 
which he might propose for the redress of grievances and the 
reform of abuses, and Sir Samuel BomiUy, referring to the 
speech of Lord Bacon which was preserved, and to the 
speeches of others subsequently, imagined the case of some 
Shaftesbury — some hackneyed intriguer — some debating po- 
litician — hackneyed in debate, and hackneyed on both sides 
of questions, — hackneyed here and hackneyed there, the 
ready tool of any party — the possibility of such men at- 
taining to high places — though not now in them, — the 
telescopic eye of Romilly foresaw." 

Here spoke the disappointed man; but he succeeded in 
turning public feeling against the measure ; and the death of 
George IV., which happened shortly afterwards, gave the 
Ministers a convenient excuse for abandoning the Bill, al- 
though it is to be observed that a few years afterwards an act 
was passed without opposition for appointing not only one, 
but two new Vice-Chancellors. This speech was a favourable 
specimen of his powers. Occasionally he would allow his love 
of whim to carry him into mere buffoonery and absurd rant. 

Thus, when speaking of the Boman Catholic Belief Bill 
he said * : — '* There is no protection in the Bill ; in the matter 
of security for the Church, it is mere waste paper ; it may be 
useftd in wrapping up butter and cheese : the Bill may be 
sent as a covering for butter and cheese to those repositories of 
variotts and diversified commodities denominated in the vulgar 
tongue shops of greengrocers ; but for any legislative or pro- 
tective purpose it is an utter waste of print and paper.'' 

This is purely in the vein of ancient Pistol ! 

> Hansard, N. &, toL xx. 1577. 
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Bat there is another important incident in his Life to be 
narrated. Sir Charles Wetherell had been selected by the City 
of Bristol for Recorder, on the vacancy in that office caused 
by the promotion of Sir John Copley to the Rolls ; and how- 
ever agreeable his zeal against reform might have been to the 
old corporate body^ it was highly displeasing to the com- 
monalty. The mob were furious in favour of reform, and 
the active and very prominent part taken by the member for 
Boroughbridge had excited their utmost displeasure. This 
they determined to show on the first possible occasion; nor 
was it necessary for them to wait very long. When the time 
for holding the October Sessions of 1831 came round, the 
Recorder was infonned that his visit was looked upon with 
dann by the constituted authorities of the place. Sir Charles 
thought it right on this to put himself in communication with 
Lord Melbourne, then Home Secretary, and it was determined, 
that notwithstanding these threatening appearances, the Re- 
corder should proceed as usual to Bristol. But it was no 
false alarm. His carriage was surrounded by a savage and 
brutal mob ; he was personally maltreated, and even at one 
time his life was in danger, and he was forced to escape from 
the town in disguise. But this was not all: the most serious 
riots took place : the city, owing to the indecision of the 
ma^trates and the ignorance of the military, was for a night 
and a day in the possession of the mob. Several of the chief 
buildings, including the Bishop's Palace, were set fire to ; 
many lives were lost ; and scenes especially disgraceful to a 
(avilized conmiunity occurred. Sir Charles showed no want 
of courage in the hour of dai^er; but all the worst passions 
of the mob were roused, and individual eflforts were hopeless. 

A special commission was afterwards issued for the 
purpose of trying the rioters, in which Chief Justice Tindal 



The death of this eminent man was a sudden one. He 
was returning from Maidstone,, on the driver's seat of a hired 
carriage. This was accidentally overturned, and Sir Charles 
thrown ofil He was so much injured by his fall that a con- 
(^ussion of the brain ensued, and he £ed on the 17th of 
August last, in the 76th year of his age. 

L 4. 
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' Sir Charles Wetherell was twice married ; firsts in 1826, to 
his cousin Jane Sarah Elizabeth, who was the second daugh- 
ter of Sir Alexander Croke, who died in childbirth in 1831 ; 
and secondly, in 1838, to Harriet Elizabeth, the second 
daughter of the late Colonel Wameford, of Wameford Place, 
Wiltshire, who has survived him. Sir Charles has left no 
issue by either marriage. 

As Sir Charles remained so long unmarried, and had not 
only enjoyed an extensive practice for so many years, but 
had inherited a considerable fortune from his father, it was 
to be expected that his fortune should be considerable : and 
the expectation has not turned out unfounded. Since his 
death the administration duty has been paid on his personal 
property to the amount of 250,000/. He had also consi- 
derable real estates. 
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The time has now arrived when it behoves the government 
of the country to come boldly forward, and propose for the 
sanction of Parliament a comprehensive and uniform system 
of Prison Discipline. Nine years have elapsed since the 
Iiiq)ector8 of Prisons presented their admirable second 
report, in which they explained the system of separate con- 
finement, and advocated its general adoption, by employing 
aiguments that have never been answered, and by referring 
to facts which cannot be denied. Each year's experience, 
since the date of that report, has forcibly illustrated the 
wisdom of the plan then suggested ; the prejudices and mis- 
conceptions which at first opposed its progress, have yielded 
by little and little to the overwhelming mass of evidence that 
bas been accumulated on the subject, till, at length, with the 
exception of Sir Peter Laurie and Sir E. Vy vyan, whose 
opposition to the scheme may be deemed by some as an argu- 
ment in its favour, every man practically acquainted with 
the subject is ready to admit with the inspectors, '^ that 
separate confinement is the most efficient plan which has 
hitherto been devised for the government of prisons." 

How, then, does it happen that this system has not been 
universally adopted ? The reason is obvious. The several 
counties and boroughs already have gaols capable of holding, 
quocuftque modoy the offenders consigned to them. The adap- 
tation of these gaols to the separate system would, in many 
instances, occasion a considerable outlay, while, in not a few 
cases, the alteration would be impracticable ; and here, there- 
fore, new prisons must of necessity be built. AU this would 
require money; and before money can be obtained rates 
must be levied, and that, too, upon persons, many of whom 
have themselves the power of putting a veto on the additional 
expense. We mean not to speak disrespectfully of the ma- 
gistrates as a body ; but it is notorious that a large pro- 
portion of those who attend Quarter Sessions, and who, 
consequently, from time to time are called upon to vote upon 
questions of proposed gaol improvements, have very little 
practical information on the subject under discussion. Though 
possibly they acknowledge in the abstract the evil of unre- 
strained gaol association, and, with Laodicean lukewarmness. 
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admit that ^ flometliing must be don^" they dither ocmfteni 
themselyes with sanctioning roles for the adoption of the 
rilent B^stem^ as if that plan were capable of checking con- 
tamination to anj appredable extent, or, regarding the im- 
fortnnate prisoners as a Pariah caste, ino^iable of amendment, 
and undeserving of commiseration, they are apt, from ocano n 
to sesrion, and firom year to year, to put off the discosoon of 
the distastefal sulject to a more conyenient season. These 
observations, indeed, are by no means of nnivenal vp^laear 
tion ; and it gives us sincere pleasure to state, that at Bead- 
ing, Shrewsbury, Bath, Usk, Preston, Petworth, Hertford, 
and Buckingham, the separate system is already established ; 
while at Leicester, Northampton, Gloucester, StaflKnd^ Win- 
chester, Warwick, Kirkdal^ CleriLcnwell, Aylesbury, Hver- 
ton, Bristol, Banbury, Birmingham, and Liverpool, ihe 
justices, in pursuance of a policy alike liberal, humane, and 
enlightened, have sanctioned the erection of prisons upon a 
mmilar plan* StiU, these gaols form but a small proportion 
of the entire penal establishments of the Idngdom ; andit is 
because we feel that years and years may elapse before the 
examples they so nobly set shall be followed throughoot the 
length and breadth of the land, if ^ch county and boroogfa 
shall be allowed to obstruct the general amendment, that we 
call upon the government and the l^islature to interfere, 
and to render the universal adoption of the separate system 
compulsory within a limited period* It was only last sesnon 
that this course was felt to be necessary willi reference io 
county and borough asylums for pauper and criminal Inna- 
ticsS the act passed in 1828^ which rendered the erection of 
such asylums optional, being found by experience insuffident 
to effect that national object. Now, without attempting to 
question the importance of providing for the due care and 
mamtenance of the insane, we are surely jnsttfed in con- 
tending that it is at least equally necessary, whether we 
regard the general peace and well-being of the country, or 
llie temporal or eternal interests of our penal population, to 
enforce such measures of prison disdpline as may make the 

> 8 & 9 Vic. c 1 26. ' 9 G. 4. e. 4a 
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punishment of imprisonment an object of dread as well as a 
means of reformation ; or such^ at all events^ as may prevent 
our gaols from being, what they now are, the best schools 
ever invented by the folly, cruelty, or thoughtlessness of man, 
for deadening religious feelings^ degrading the moral charac- 
ter, and teaching and disseminating every species of crime. 

That this is not an overwrought picture of most of our 
prisons, called, as though in mockery, houses of correction^ is 
abundantly proved by referring to the Reports of the Inspec- 
tors of Gaols, the 10th of which, presented to Parliament 
last session, contains, in almost every page, conclusive evi- 
dence on the subject. Before, however, we refer to these 
blue books^ we would draw attention to the Beport of the 
Committee of Surrey Magistrates, which we have placed at 
the head of this article. After stating that there are four 
prisons in that county, the gaol being conducted on a system 
of simple classification, and the houses of correction at BriK- 
toD, Guildford, and Kingston^ on the classification and silent 
system, they observe, with reference to the first, that 

"Girls are in the same class with female adults; boys of all 
grades of delinquency are placed together, &c. ♦ ♦ * Such as are 
i]ti4er sentence of transportation^ those convicted of misdemeanors, 
and of assaults, are alone engaged at labour, for which they are 
brought together in the day-room of class four; all the other 
prisoners pass the day in perfect idleness. They may converse 
freely, provided they are not noisy or boisterous. * * The go- 
vernor states that the prisoners can communicate with each other 
at night, by calling through the ventilators, and no doubt do 
BO. * * He also says, that he has always been, and still is, strongly 
of opinion that the prisoners congregating together during the day 
is fraught with evil." 

With respect to Kingston, they state — 

" That classification as a part of a system is not attempted here. 
Tbis prison professes to be conducted upon the' silent system ; but 
the means of communication are so easy and constant, that it is 
very imperfectly carried out. On its introduction, we are told 
that prison punishments increased six hundred-fold. There is 
perhaps no prison in the county from which we have such strong 
and explicit evidence to the fact, that imprisonment there, instead 
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of haying condoeed to unproTement, bas led to oontaiiiiiuitioii ; and 
that the evil has aruen from the freedom of interoonrse which the 
discipline allows. Such being the case, it is distressing to think 
that the great majority of inmates are under summary convictions." 

As to the House of Correction at Guildford^ they report: 
^ That the silent system is merely nominal ; ' so that, according 
to the eyidence of the chaplain, goremor, and others, ^ whatever 
takes place within the prison, as to the arrival or discharge of any 
prisoner, his offence and sentence, circulates from one to another, 
and is inmiediately known to aU ;' that ' in the female wards there 
is no night watch ;' that ' female prisoners, whatever their offences, 
work together in a common room during the greater part of the 
year;' that ^prisoners of all classes mess together in a common 
room, and much intercourse takes place during meals ; they barter 
and sell their food, of which instances are constancy brought be- 
fore the notice of the visiting conmuttees;' and that ^ when the 
prison is full, three or four prisoners sleep in one bed : on such 
occasions two beds are drawn close together, all the prisoners sleep- 
ing under the same covering.' 

They further state, that, at the time of preparing their 
report, thirty-two females were in the prison ; the only place 
for whom during the day was — 

^^ A small room, measuring 13 feet by 13 feet, and 10 feet high, 
being little more than 55 cubic feet per head.^^ 

In short they were packed about as close as a drove of 
Tipperary pigs in a Great Western railway truck. 

The arrangements at Brixton are of the same character; 
for we find that, though the silent system is enforced there 
by day, and that too with great severity, yet " three prisoners 
frequently, and four occasionally, occupy the same cell at 
night," this cell being, as we learn in another place, " 8 feet by 
6 feet, and 8 feet high." Such being the mode of conduct- 
ing this prison, we scarcely want the authority of the gover- 
nor, who '^ states it to be his decided opinion, that the present 
system of discipline at Brixton is not calculated to produce 
any improvement in the prisoners, but that they may be ren- 
dered worse by imprisonment in that House of Correction." 

* There is some mistake in this report, assuming the size of the rooqi and 
the numbers of the prisoners to be correctly stated, it would be something less 
than 53 cubic feet per head. 
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The committee, after expressing their opinion, ** that the 
prisons of this county, both as to accommodation and dis-> 
cipline, are by no means in a satisfactory state," — an opinion, 
in which, by the way, we heartily concur, though we should 
have couched our ideas in less scrupulous language, close 
their Beport as follows : — 

" We also think that our present system of prison discipline 
neither operates as a punishment, nor as a means of reformation. 
As far as we are able to judge, we are of opinion that the separate 
system offers the means of great improvement in both these points ; 
but at the same time, it appears to us, that it would be unwise to 
incur the very large expense which would be necessary to carry 
oat the separate system in this county, till the experiments which 
are now in progress in other counties have been more fully tested." 

Most lame and impotent conclusion ! Can it be belieyed 
that Lord Lovelace, Mr. Freshfield, Mr. Penrhyn, Mr. 
Puckle, and the other able men who formed that committee 
and signed that report, really entertained the slightest 
doubt respecting the intrinsic merits of the separate system? 
Their attention had been especially drawn to the subject. 
The conclusive arguments in favour of separation, urged by 
the Lispectors in 1837 and 1838, and the remarkable con* 
finuation of the soundness of those arguments, which had 
been afforded by a lengthened trial of the system in America, 
in Switzerland, and at Glasgow, must, or at least ought to 
have been known to them. The model gaol at Reading had 
been open for nearly two years ^ and the success of the dis- 
cipline there established had exceeded the most sanguine 
expectations of the Berkshire magistrates. At Shrewsbury 
the plan had been tested for a much longer period, thirty- 
seven cells having been occupied since Nov. 1838 ; and so 
convinced were the Shropshire Justices of its beneficial 
effects, and so determined were they to adapt their prison to 
the system, that, by March 1844, no less than 130 cells had 
been duly certified as fit for separate confinement. ^ In short, 
no one circumstance had transpired, which was calculated to 
cast a doubt upon the efficiency of the system, but, on the 
contrary, every fact connected with the subject, which the 

1 Field on Pr. Disc. Rep. iii. * Tenth Rep. of Insp. part iiL p. 1. 
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most cautiouB and scrutinking Inquiry had brought to lights 
only tended to establish on a firmer basis the positive and 
comparative merits of the system. Ahnost throughout Eu- 
rope those merits are recognised; for in^France^ Prussia, 
Denmark, Sweden, Norway, Poland, Hungary^ Holland, 
Bel^um, Nassau, Berlin, Frankfort-on-the-Maine^ Ham- 
burgh, and Switzerland, numberless prisons have been built 
or are in course of erection on the separate principle. We 
are surely then justified in concluding that the Comnoattee 
in Surrey, while advising the postponement nru die of any 
amendment in their prison discipline, were not actuated by 
any undefined dread of the evil results that might arise from 
separate confinement, but that [the real cause of their non- 
interference was this ; — they had not the moral courage to 
grapple with the difficulties of the case, and at once to vote 
a large sum, say 100,0002^^ for the erection of a new prison. 
They never seem to have remembered th^t the amount 
required might be raised by loan, and be paid off by instal- 
ments, ranging over twenty or thirty years *, so that the 
annual increase of the rates would, in a large and populous 
county like Surrey, be scarcely felt. Neither does it appear 
to have occurred to them, that the present outlay, necessary 
for introducing the separate system, might, and probably 
would, effect a large ultimate saving; first, because the 
severity of the punishment would naturally occasion a dimi- 
nution of offences ; secondly, because the same cause would 
warrant the infliction of shorter periods of imprisonment ; 
thirdly, because the nature of the discipline is, in a remark- 
able degree, calculated to reform the convict; and lastly, 
inasmuch as the system renders it almost impossible that the 
prisoner should be further contaminated. 

We have noticed this report at greater length, since it 
affords a striking instance of the evil of allowing local autho- 
rities to decide on subjects of national importance ; and cer- 
tainly, if there be any subject in which the whole nation is 
interested, it is the suppression of crime. 

Turning now to the Tenth Keport of the Inspectors, we 
find that the Magistrates of other counties and boroughs 

» See 4 G. 4. c. 64. as. 54, 55. ; 5 & 6 Vic. c 98. ss. 3, 4. 9, 10. 
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liftTe been eqludly femiss with the Justices of Sonejr^ in not 
affording proper gaol acoommodation^ and in refusing to 
sanction the separate system. Let us take^ for instance, the 
gaols and houses of correction at Exeter, both for the county 
and dtj^ and the borough gaol at Plymouth. In the county 
gao]» where solitary confinement prevails to a considerable 
extent, the cells are damp in winter, ill ventilated, and so 
cold, that prisoners are permitted to retain their blankets to 
wrap themselves in by day. Moreover, persons confined in 
them have no means of conmaunicating with the turnkey in 
cue of sudden illness. ^ With respect to such nude prisoners 
SB are not sentenced to solitary confinement, " there is no 
employment for them except that of cleaning their own cells ; 
they are assodated together in day-rooms, professedly upon 
the silent system ; but as they are not always under the ob- 
servation of an officer in the yards and rooms, the discipline 
m this respect is only nominaL" * The county house of cor- 
rection is equally disgraceful; for containing, as it does, only 
seventy small cells^ and the dsuly average of prisoners being 
not less than 180, several prisoners are necessarily confined 
together if the same cell for many hours. Well may the chap- 
lam observe, that " it is impossible to say how greatly this 
state of things, notwithstanding the best exertions of the 
officers, frustrates the discipline of the prison, and prevents 
the house of correction from proving, to the extent it could 
be wished, a place of reformation." ^ The Inspectors report, 
diat 

^ The crowded state of the county prisons imperiously demands 
tbe adoption of some measures for their relief. The insufficient 
acoonmiodation of the prisons for the number of prisoners com- 
mitted to them, leads unavoidably to the relaxation of discipline, 
to the n^lect of classification, and to the most demoralizing asso- 
ciation of the prisoners, who are crowded, three together, in cells 
not large enough for the reception of more than one inmate." ^ 

With respect to the Exeter City prison, the inspector 
reports that,— 

' TeBth Rep. of lo^. part ill p. 107. 'Id. 

•Up. 115. *Td. 129. 
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** Owing to defective aocommodatioDy ibe tried and oniricd 
pri^coers are associated together in the daj«rooiDa. One of tlie 
ntmna at mj rhnt contained a prisoner sentenced to ten jear^ 
transportation, one committed for trial, and two remanded, There 
is no regular system of discipline ; noise and disorder are pre- 
rented, bat more quiet communication b nnrestricted« * * * 
There is one room for female prisoners committed for trial, a 
second for convicted felons, a third for prostitutes ; but the want 
of proper acc<Hnmodation prevents any further claasifieatioii, so 
that the joung are necessarilj associated with old oflfendera^ tlie 
comparativelj nncorrupted with the most hardened and nhamrffiw, 
* * * It has alreadj been stated that clothing is not giveD io 
male prisoners, however ragged and destitute. Yagrants are not 
even provided with shoes, but are obliged to work on the tread- 
wheel barefooted. * • • The poor debiors are not aOotced ike 
accommodation ofhedsUads^ but are placed to sleep, six in n row, 
in pens upon the floor of their common dormitorj. A practice so 
calculated to degrade sufiering humanitj is but feebly defended bj 
considerations of economy. • * • Itch has been very preraleot, 
as might have been anticipated from the imperfect examination of 
prisoners on adn^ission.**! 

The Plymouth gaol forms the climax to these honors, and 
the inspector reports that — 

^ The imperfections of this prison, both as to construction and 
discipline, are scarcely exceeded by those of any other in the 
kingdom, when considered with reference to the extent of popo- 
lation, and io the importance of the town of Plymouth. • * « 
It cannot be said that there is any male officer belonging to the 
prison, for the gaoler holds another office, which obliges him to be 
much absent, and there is no turnkey under him. The matron, 
who IS the wife of the gaoler, resides in apartments contiguous to 
the females' prison, and receives only SL per annum for her ser- 
vices. No chaplain, as required by 4 G. 4. c. 64. s. 28., has ever 
been appointecL The prisoners of both sexes are tak^i into ibe^ 
council-room on Sundays, to await the chance of some disseniimg 
minister coming to preach to them."^ 

Now^ are not such abuses as these positiyely monstrous ? 

* Teoth Bep. oi Insp. fwrt iii pp. 192, 1S3, 134. * Id. 141. 
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That Plyinouth, one of the largest and most flourishing towns 
in the kingdom^ should be permitted to conduct in so dis- 
graceful a manner a large gaoI> in which during the year 
ending Michaelmas 1844^ no less than 417 persons were for 
different periods confined ^ is an outrage on the rights of 
humanity which no Christian government should for a moment 
tolerate. It is true that in 1843 negociations were set on 
foot between the justices of Devonshire and the town council 
of Devonport, with the view of establishing a district prison; 
but although an able report upon the subject was prepared by 
a committee appointed for the purpose, yet when that 
"report was taken into consideration at the Epiphany 
Sessions of 1844, it was resolved by the Court that no further 
jrroceedings whatever should be taken in the matter'^ ^ and none 
have been. Whether this abortive attempt reflects honoui 
or discredit on the parties concerned, we leave others t3 
determine. ; 

Again, the inspectors report of the Bedford county gaol, 
that — 

" Its construction is such as to set at nought many of the most 
essential provisions of the gaol act ; to compromise the health of 
the prisoners, to render discipline impracticable, and to subvert 
every moral object of imprisonment. * * * * Tho discipline of this 
prison htis undergone no improvement, or, to speak more correctly, 
there exists no discipline to improve. It has yet to be created ; 
hut cannot be so, without a complete alteration of the prison con- 
struction, and an increased staff. There is but one male turnkey, 
and ho has frequently to ofliciate for the governor, &c. * * * There 
is no night supervision, the turnkey sleeping in the lodge. * * ♦ 
The male prisoners are provided with no employment whatever. 
They clean in turn their own day-room and yards. ♦ * ♦ Silence is 
not professed to be enforced on the convicted, and, therefore, no 
breaches of it are punished, unless they amount to noisy or riotous 
proceedings, while these must be bad indeed to insure detection." ^ 

After citing some extracts from the prison journals, lUus- 

» Tenth Rep. of Tnsp. partiii. p. 143, ■ Id. p. 129. 

• Id. part i. p. 1 — 3. 

VOL. V. M 
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trative of the effects of unchecked association, the inspectors 
thus continue : -*• 

" Such are some of the consequences of the defective con- 
struction of this prison and the absence of means of discipline ; — 
the desecration of the sabbath hj broils and fights, in which the 
combatants are stripped ; the interchange of communications be« 
tween the sexes ; and the compromising of the ends of justice by 
principals and accomplices being able to obtain, before trial, 
access to each other.'* ^ 

Here, too, the visiting justices have repeatedly endeavoured, 
though without success, to prevail upon the Sessions to effect 
some material alterations in the prison. At the Easter 
Sessions, 1845, they reported that the prisoners 

'^Are assembled together during the whole day, not only for 
weeks, but even months, without any employment, and even 
without the superintendence of an officer to prevent the injurious 
and demoralising conversation that takes place. The accounts 
that have been given by some of the prisoners themselves of the 
practice pursued, and the conversation that occurs, are most painful 
and degrading ; and many have declared that they should pre- 
fer solitary confinement «s an alternative. It frequently happens 
that prisoners who are committed for trial, or convicted of the 
first offence, have associated with other prisoners who have three, 
four, and even eight times been previously convicted." ^ 

When, however, the matter was brought forward, it was 
again " postponed for another year, by a majority of 20 to 5, 
in which unsatisfactory state it rests." ^ 

^ To-morrow, and to-morrow, and to-morrow." 

We might swell these nauseous details to almost any 
extent. Thus we find that at Nottingham, " the building 
now occupied as a woman's prison is wanting in almost every 
statutory and convenient requisite. Women of all classes, 
whether untried or convicted, are together without the pos- 
sibility of separation." * At Southwell, in Nottinghamshire, 
.we are told, that "the exposed situation of the women's yiBucda 
has long been a great reproach and inconvenience ; the women 

» Tenth Rep. of Insp. part i. p. 4. • Id. p. 9. » Id. 

* Id, partiii. p. 163, 164. 
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cannot «yen go to the water-closet without being exposed to 
view. The entire population of the prison passes by their 
yard." ^ And again, " The prisoners for trial are placed in 
rooms three or four together, without any superintendence ; 
and the vagrants are also in a day-room without an officer." ^ 
Of the York city house of correction the inspector reports, 
''that unchecked association is permitted in this prison, and 
that, as a local establishment^ it is not only valueless, but, I 
fear, injurious." * 

Of the " defective, and, in every respect, highly objection* 
able prison ** at Hastings^, we learn, that thirty-one prisoners 
sentenced to hard labour were confined there in 1844, but 
that no employment of any kind was provided. Indeed, " all 
prisoners, vrhether for trial or convicted, remain in utter 
idleness during the whole period of their confinement 5 " and 
80 lax is the discipline, that out of a number of ninety-six 
prisoners, tliree only were punished for prison offences during 
the year 1844. Respecting the Dover town gaol, the in- 
spectors make the following very sensible remarks* : — 

"It is exceedingly to be regretted, that whilst the authorities 
have been solicitous about the comparatively unimportant details 
of improvement in the construction of this prison, they should have 
left unmitigated and untouched the prevailing master-^vil, gaol 
association, which must mar the best directed efforts to render the 
discipline corrective and efficient. Prisoners here have the fullest 
opportunity of corrupting each other ; they are necessarily asso- 
ciated in companies of considerable numbers ; they may hold what 
conversation they please with each other, provided they do not create 
an undue disturbance; and it is manifest that they may com- 
municate from ward to ward through the apertures in the wall 
which separates the wards from the corridor ; they are either in 
idleness, or supplied only with a trifling quantity of oakum to 
pick ; and, with the exception of mat-making, there is no pro- 
vision made for teaching them trades, or any work which would 
develope the resources of their minds, and turn them from a cor- 
rupted to a virtuous course. No steps have been taken to afford 
instruction in reading or writing, or any other useful branch of 
education ; and the assistance that is supplied, as to their spiritual 

» Tenth Bep. of Insp, partiii. p. 173. » Id. « Id. p. 14. 

* Id. parti, p. ^9, et §eq. * Id. 314, 315. 

M 2 



M4 Prison Discipline. 

concerns is, to say the most of it, of very moderate extent. From 
these considerations, therefore, we submit that this prison is want- 
ing in the essential principles of good government and arrange- 
ment, and that its discipline cannot be corrective, — at least we 
have been unable to collect the slightest evidence of its being so, 
— but, on the contrary, we think it must be apparent, that a pri- 
soner committed for a first offence, and, in that view, com- 
paratively innocent, must here get contaminated ; that the bad will 
become worse ; and that, consequently, the prisoners will at length 
go forth upon society even more expert and dangerous, from the 
experience they will have acquired during an imprisonment, which, 
under a better system, might have reclaimed them from a career 
of guilt to habits of industry and rectitude." 

The inspectors add, that the conversion of this gaol into one 
for separate confinement might be effected at a comparatively 
small cost ; that the mayor is quite aware of the inefficacy of 
the existing plan of association, and has expressed an un- 
reserved opinion in favour of the separate system; but that 
the want of funds is likely to prevent the Corporation from 
entering upon this desirable alteration at the present period.^ 

We gladly turn from contemplating these examples of mis- 
management, and consequent demoralization, to the con- 
sideration of the separate system, as best illustrated in the 
prison at Reading ; a structure which we feel, with the in- 
spectors, reflects the highest praise upon all concerned in its 
erection : first, upon the county magistrates, for their liberal- 
ity and enlightened policy In sanctioning the undertaking ; 
and next, upon the committee appointed for carrying out 
its details, and upon the architects and builders, for the zeal 
and ability with which they have respectively performed their 
arduous duties.^ In the general arrangeme^its of this prison, 
the great principle of separation^ in the widest sense of the 
word. Is secured; not only a separation of prisoner from 
prisoner by day and night, in every position, and imder all 
circumstances, but a separation in distinct parts of the build- 
ing, of males from females, debtors from criminals, misdemean- 
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ants from felons, the convicted from the untried. ^ It contains 
205 cells for male, and thirty-one for female prisoners, each cell 
being thirteen feet by seven, and ten feet six inches high, and, 
like those at Pentonville, being furnished with a table, stool, 
hammock of cocoa fibre, gas burner, copper basin, water- 
closet, bible and prayer-book, and a few other books and 
necessary articles. The cells are also thoroughly ventilated, 
and kept at a healthful temperature, about fifty-four degrees 
Fahrenheit, by means of Messrs. Haden's approved apparatus ; 
and the prisoners can obtain immediate assistance, in case of 
emergency, by ringing a bell, which causes a bracket to fly 
out from the wall in the corridor, and thus draws the at- 
tention of the warder on duty directly to the spot. ^ The 
chapel, which serves also for a school-room, the pump-house, 
and the exercising yards are all so constructed, that while 
the officers in attendance can exercise a due surveillance over 
each of the assembled prisoners, no one of the culprits can 
see or communicate with any other, and even, eundo et red-- 
eundo, no recognition or intercourse can take place, the 
imsoners being kept at the distance of five yards from each 
other, and their features being concealed, those of the men 
by peaked caps, those of the women by veils. 

It remains to be seen how the prisoner spends his time. 
At six in summer and at daylight in winter, he rises, washes, 
cleans his cell and rolls up his hammock ; at eight he break- 
fasts, and a quarter past nine he attends chapel. The leisure 
time before chapel is generally spent in preparing some lesson 
for the schoolmaster, which the prisoner has been recom- 
mended, but not compelled to learn. From ten till eleven he 
is either taking exercise in the airing yard, or employed at 
the pump. The hour from eleven till twelve he spends, one 
day, either cleaning the prison or working in his cell, and the 
next, receiving instruction with a class, from the chaplain, 
and being catechised. Between twelve and one the prisoner 
dines, and after dinner till three, he is either taught in class 
by the schoolmaster, or visited in his cell by the chaplain, or 
the interval is spent at the work which has been allotted. 



> Tenth Rep. of Insp. part i. pp. 34. 41. 
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From three till four he is exercised in the oJ>en air if untried; 
but if convicted he labours in his cell. Between four and 
six he is visited by the schoolmaster in his cell ; lessons are 
repeated; and writing, arithmetic, or some other useful 
knowledge is taught, while the intervals are employed in 
work. At six he sups, and the remainder of the day, until 
bed*time at eight, is exclusively allowed for mental and moral 
improvement. ^ The work here mentioned consists of knitting, 
which is taught, picking coir and oakum, washing for the es- 
tablishment, and occasional gardening and pumping, while such 
of the prisoners as understand the business are employed in 
tailoring, shoe-making, and mat-making. 

From this sketch it is apparent that " hard labour," properly 
so called, is unknown in the prison, and even compulsory labour 
of any kind forms no part of the plan. In fact, the system is 
merely a severe moral discipline, calculated to make the criminal 
feel both the wickedness and folly of his former vicious career, 
and to awaken, perhaps for the first time, those sentiments of 
virtue, which Providence has implanted in the breast of every 
man, however degraded, and which, though lulled for a season, 
never die. None are all evil; and in the seclusion of the 
silent chamber, when no vicious companions are present to 
excite false pride or drown all reflection, conscience will 
exert her natural sway, while the mild warnings of the 
chaplain will speak forcibly to the heart. 

« A crowd hideth truth from the eyes, society drowneth thought ; 
And being one among many, stifleth the chidings of conscience. 
Solitude bringeth woe to the wicked, for his crimes are told out in his ear ; 
And in his solitary cell the malefactor wrestleth with remorse.*** 

Upon this subject the evidence of IVIr. Field is of the 
highest value, and he tells us that the corrective effect of 
separate confinement is such, that he has not seen '^one 
crinunal convicted of any of the more heinous offences, and 
sentenced to several months' imprisonment, whose character 
has not been improved, and yet some, when committed, have 
been apparently desperate, and even so reported." ^ Again, 

» Field, pp. 131—133. 
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in his report to tibo Berkshire Sessions, in Michaelmas, 1B45, 
he observes,^ 

<' The most hardened are in a short time subdued, and, for a 
season, ahnost overwhekned with sorrow. * * * As the bitterness of 
grief subflideSy the mental energies are aroused ; reflection on past 
sin and follj is cherished, resolutions of amendment are encouraged, 
and it becomes my pleasing duty to direct the criminal in the use 
of those means which, with the Divine blessing, shall strengthen him 
for their performance. I may with confidence state, that the moral 
condition of our prisoners is in general promising. The feelings 
expressed, and the conduct observed, are such as become their 
situation. There is none of that eflfrontery and contemptuous in- 
difference which characterised the criminals when associated ; nor 
do I see any thing of that sullen disposition which prevailed 
amongst them, whilst the mere corporal punishment of the tread- 
wheel was enforced." 

He [adds^ that he seldom hears the culprits deny or ex- 
tenuate their guilt ; while they frequently acknowledge that 
then: punishment was less than they deserved, and express the 
deepest anxiety, not only for their own moral improvement, 
but for the correction of their families and former associates.^ 
In illustration of the corrective influence of the discipline on 
the untried prisoners, he states a remarkable fact, namely, 
that *^ although no inducements whatever, excepting those 
which the Holy Scriptures enforce, were presented to their 
miais, yet, at the last sessions, one halfoi the criminals from 
this gaol who were convicted, confessed their crimes when 
called upon to plead," many of them having declared to him 
before their trial, that " they preferred to bring certain 
punishment upon themselves by confessing the truth, rather 
than endeavour to escape by such an increase of sin as telling 
a lie to conceal it." ® 

This leads us to consider that part of the system which 
assimilates the discipline of the untried and the conyicted. 
Not, indeed, that the treatment of the two classes is iden<- 
ticiil^ for the prisoner before trial can see his friends 
every day ; has every facility for consulting with his 
adviser; may send and receive letters as often as he 

> Rep. pp. 12, 13. 'Id. pp* 14—17. " Id. p. 21. 
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thinks proper ; may wear hid own clothe ; may reject the 
peaked cap, though very few do so, as this mode of avoiditig 
recognition is regarded as a merciful boon ; and may rec^ve 
suitable articles of food ; whereas thes^ privileges ate either 
refused to the convict, or afforded in a far more limited 
degree.^ Still, it cannot be denied, that the condition of the 
untried under the separate system is one of considerable 
privation ; but the only real question is, whether the hard- 
ships and moral injuries inflicted by thi^ plan are greater or 
less than those imposed, either by the silent system, or by 
unrestrained association. Now, under the silent system, the 
untried prisoner is unquestionably subjected to a greater 
proportion of suffering than the convict ; for being unused to 
the petty, irksome, and irritating regulations, by which 
silence is sought to be enforced, and having, moreover, 
nothing to do but to talk, or to strive to do so unobserved, 
he becomes constantly amenable to prison punishment, though 
still innocent in the eye of the law. The effect of this plan 
is well illustrated by a case which the inspectors cite in their 
second report, where 90 untried prisoners were visited 
with 224 punishments, while 236 convicts were visited with 
574 punishments. Besides this system, even when carried 
out in the most efficient manner, affords only a partial check 
to the evils of contamination, and totally disregards the 
effects of recognition ; effects which, whether the prisoner be 
innocent or guilty — be a hardened criminal, or one open to 
repentance — cannot fail to be injurious in the highest degree. 
If, then, the injuries inflicted upon the untried are, as w6 
have proved them to be, greater under the silent than under 
the separate system, what shall we say in support of un- 
restricted intercourse ? " Ye, who are fathers among you," 
may determine this question, by asking yourselves whether, 
if your own sons were unfortunately committed to prison, you 
would not wish them to be subjected to separate confinement 
as above describedj rather than expose them to the frightful 
degradation and depravity of unrestrained association. Surely 
the principle, " if a nian be innocent he should not be con- 
taminated, if guilty, he should not contaminate," ie one which 

* Rep. p, 49. 
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' Cannot be gainsaid ; and on this principle the separate system 
is founded.^ It cannot be too often repeated, that there is No 
ALTERNATIVE between separation and contamination, and that 
the irksomeness of the former bears no sort of comparison with 
the moral and social evils of the latter. 

If any evidence in support of truths so apparent is required, 
it is abundantly supplied by the excellent chaplain of the 
Beading gaol, and by the prisoners themselves who have been 
under his care. In the report before mentioned, he tells us that 
he asked every prisoner, who had been in custody longer than 
a fortnight, whether he would prefer to be alone or not, 
and that out of about thirty, only three or four desired to be 
associated. The answer commonly given was, " If I had 
been asked when I came in, or soon after, I should have 
chosen to be placed with others, but I can now see ^tis better 
to he alone^^ He adds, that he has every reason to believe 
that these were really honest declarations.^ In the Appendix 
to this Report, he gives the precise answers, as taken down 
by himself; and we have seldom read any statements more 
painfully interesting. Our limits will not allow us to do more 
than give one or two extracts.^ 

" W. W., a prisonei* committed for sheep-st6aling, says, * 1 was 
very " unkid " till I began to learn to read ; but if I had my choice 
to-day, I should much rathei* be alone. * * * I bless God for what 
I have learnt. I could not have doiie so if five or six had beeii 
with me, and I could not have prayed to God to forgive me then 
as I have done ; and if I had shed tears then as I do no now, they 
would have made game of me^ &c. This criminal has been nearly 
twelve months in prison, and has displayed such sincere repent- 
ance, that he has been admitted to the Lord's Supper. He has 
learnt to read and write, and can repeat the Gospels of St. 
Matthew and St. John, besides several chapters of the Old 
Testament. 

"T. A., aged 31, who had been six times previously convicted, 
says, ' I should like to be with others, 'tis much more pleasant ; 
though I must say I think 'tis better for me to be alone.' 

" T. Y., aged 29, had been twice before in prison, and could 

* Merry, lUply to Sir R. Vyvyan, pp. 5, 6. 

* Field, Rep. p. 26. ' Ibid. pp. 54—61.; App. to Rep. 
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neither read nor repeat tlie Lord's Prayer. * I am verj thankful 
for having been kept alone ; I was leading a bad life, and this has 
brought me to my senses. * * * Most men get worse instead of 
better when put in gaol together, /or what wickedness one dorCt 
know another teaches.^ Learnt to read, and showed much proper 
feeling. Acquitted. 

" G. B., aged 30. Charged with felony ; had previously been 
twelve months in another prison. He says, * I would very much 
rather be alone than with others. * * ♦ [In ordinary gaok] if a 
man has any desire for what is right, he is only laughed at, and 
it is shocking to think how men corrupt one another, I remember 
particularly a boy of 16 being with us about six weeks before 
trial, for killing a duck with a stone, which he afterwards took 
away and hid, because he was afraid of its being seen. The boy 
was a steady^ well-behaved lad, and never swore for about a fort- 
night after coming ; but before his trial, he used to surprise us 
by the way in which he swore and told lies, and seemed one of 
the worst amongst us.* This prisoner was convicted, and sen- 
tenced to twelve months' imprisonment. He has shown great 
signs of reformation, and has repeated nearly the whole of the 
New Testament. The poor boy has become an abandoned pro- 
fligate : he has been committed to this gaol within the last month, 
and gives little hope of being reclaimed. 

" G. H., aged 31. Charged with felony ; has been four times in 
prison ; father transported. * I should like to be with other pri- 
soners, because I now fret so much about my wife and children, 
and company would put the thoughts of them out of my mind ; but 
I do think 'tis best for myself to be alone, for I pray God now to 
forgive my sins more than I did before, or should do now if many 
were with me.' 

" F. W., aged 20. Charged with felony ; had been previously 
convicted. ' I am quite sure 'tis a good deal better for me [to be 
alone] ; I do learn something now ; but when we were all together 
in gaol, / learnt more wickedness in those three months than in all 
my life besides,' This prisoner could read, though he did not 
know the Lord's Prayer. During a short imprisonment, he com- 
mitted to memory two Gospels, and showed much proper feeling." 

Before leaving the subject of untried prisoners, we would 
urge upon the attention of the Legislature the necessity of 
having a more frequent delivery of our gaols* The cruelty 
of confining men, perhaps innocent, for weeks and months 
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before tli^ir trial, is so grievouB under any system, that 
nothing short of absolute necessity can justify such a step* 
Now, does this necessity exist ? Surely it does not. Why 
should there not be ^eight sessions in the year instead of 
four? This practice is adopted in some few counties, as 
for instance in Surrey, and its partial adoption only places in 
a more prominent view the injustice of not making it uni- 
versal. If it be thought that this change is calculated to 
impose too great a burden upon the magistracy of the 
country, why should not the judges of the local courts, who 
in the course of a few months will be somewhat idly em- 
ployed, in bringing home civil justice to every man's door, 
be appointed to deliver the gaols at intervals of six weeks? 
They would perform this task with equal, and, perhaps 
without offence, we may add, with greater ability, than the 
justices at sessions; and any small additional salary they 
might require, would be far more than paid by the saving 
effected both in diet and superintendence, in consequence of 
thus reducing the average number of prisoners confined 
together in our gaols. 

Although, as before stated, the compulsory infliction of 
hard labour forms no part of the separate system, it is not to 
be supposed that the pimishment is a light one. So far from 
this being the case, we have indisputable evidence that it is 
regarded with the utmost dread by prisoners. Thus, the 
governor of the Brixton prison, who, we may observe, was 
one of the earliest advocates of the separate system in this 
country^, states that, without a single exception, prisoners 
have always declared to him that they would prefer a longer 
period of treadwheel labour to a shorter one of solitary con- 
finement.^ So the keeper of the Bath city gaol represents 
the effects of the separate system 

" to be extremely irksome to those offenders who have had ex- 
perience of the latitude afforded by the system of association. 
They have frequently manifested to him great repugnance at the 
idea of being again subjected to the new discipline, though not 
here carried out with much stringency."* 

> See bis pamphlet, entitled " A ^Letter on Prison Discipline, by Lieut. 
T. Sibly, R.N. Hatchard and Son, London, 1838. 
' Field, p. 145. ' Tenth Rep. of Insp. part iii. p. 40. 
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Mr. Fields also^ in illustration of the seventy of the system, 
cites the case of a culprit who had been six times in Custody, 
but who, on being sentenced to three months' imprisonment 
in Reading gaol, begged earnestly that, rather than send him 
to that prison, the Court would alter his sentence to trans- 
portation.* Indeed, we learn from the same excellent person, 
and no higher authority can be quoted on the subject, that 
the discipline of separate confinement is ** a mode of cor- 
rection painful to all, but varying in its penal character in 
proportion to the extent of depravity^ and therefore felt most 
severely by criminals the most vicious."* And again, in his 
Report, he states, that 

" Whilst the term of punishment is proportioned to the nature 
of the crime, the measure of suffering differs according to the 
moral character of the individuals. The seclusion and deprivation 
of all means of sensual indulgence is, for a time, painful to all 
prisoners. None^ therefore, are without punishment. But whilst 
the less vicious, ere long, find relief in the instruction and oppor- 
tunities for improvement which are afforded them, the more disso- 
lute and depraved not only feel their punishment to he far more 
severe at first, but give evident proof that its seventy continues so 
long as their evil inclinations are cherished." ^ 

It is, indeed, in every sense of the word, a most equitable 
punishment : but it is something more. It produces an efiTect 
upon the prisoner precisely contrary to that occasioned by 
compulsory labour ; namely, it promotes the habit of industry. 
After the committal of the prisoner, rarely does the day pass 
but he begs for some employment. Paupers committed for 
refusing to pick oakum in our workhouses eagerly seek for 
that labour, or any other, even the most irksome, as soon as 
they have been confined in the ailent cell for a few hours.^ 
Thus, employment being sought as a relief, and granted as 
an indulgence, the voluntary exercise is gladly performed : a 
succession of such acts produces the habit, and the pleasing 
association renders it permanent.^ 

If the separate system had been carried out to any great 
extent in this country, the best evidence of its severity and 

» Field, p. 140, note. « Id. p. 138. * Id. p. 34. 

*Id. p. 143. » Id. p. 152. 
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reformatory character would be afforded by a contrast of the 
number of committals and recommittals to prisons conducted 
on that plan, with those that have occurred, where the cul- 
prits have been either subjected to the silent system, or 
allowed unrestrained intercourse. In the present state of 
things, however, such a comparison is obviously unfair to- 
wards the separate system; yet still, notwithstanding the 
disadvantage under which it is made, the results shown by 
it are quite satisfactory. Thus, with respect to the Borough 
gaol at Liverpool, where silence is enforced, the inspector 
reports, that on the day of his last visit, out of 495 prisoners 
confined, no less than 309, or about 60 per cent., had been 
recommitted; and out of this number 18 had been in prison 
from 20 to 39 times ! ^ Indeed, so little does the discipline of 
that gaol appear to be an object of dread, that out of 6235 
prisoners, who were confined within its walls in the course 
of the year ending Michaelmas 1845, 1311, being consider- 
ably more than a fifth of the whole number, were imprisoned 
there more than once in the course of that year. ^ Moreover, 
the number of commitments increased fearfully last year at 
Liverpool; for, while in 1844 they were 4932, in 1845 their 
numbers had swelled, as just stated, to 6235. ^ Again, at the 
Bedford house of correction, where the silent system is also 
enforced, the recommittals were, on the average of the two 
years, 1843 and 1844, in the proportion of one third of the 
whole number of prisoners.'* The same, or even a worse 
proportion is exhibited in many other prisons ; as for instance, 
at the Westminster Bridewell, where the inspectors report 
that the recommitted prisoners formed nearly one half of the 
entire gaol population^; and at Coldbath Fields, where they 
appear by the returns to be more than a third.® Again, out 
of 833 prisoners, who were committed to Heading gaol 
during the first fifteen months which followed its opening, 
no less than 471 had been previously in custody; but here 
the excellence of the system is exemplified ; for 65 prisoners 



* Tenth Rep, of Insp. partii. p. 92. » Id. pp. 96—105. ; compare Tables. 

» Id. p. 112. * Id. parti, p. 18. 

» Id. p. 434. • Id. p. 423. 425. 
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only^ or about a thirteenth of the whole number^ had before 
been inmates of that prison^ and only 21 had been confined 
there for more than a month, ^ In the present year* the re- 
committals to Beading bear a considerably less proportion 
to the number of prisoners confined, the latter being 657, 
and the former 297. This is still a grievously large pro- 
portion ; but when we find that 76 only out of the whole 
number have been previously committed to the new prison, 
and that of those 76, 51 were incorrigible offenders, who had 
been previously committed, some as many as ten times, to 
other prisons, and 54 had merely been confined at Beading 
for periods varying from seven days or less, to six weeks, the 
figures certainly appear to establish most triumphantly the 
efficacy of the system. Again, if we compare, from the re- 
turns of the Berkshire prisons, the first year of the new 
system at Beading with the average of the five preceding 
years, when prisoners were associated, and the punishment 
was hard labour both at Beading and Abingdon, we shall 
find a decrease of 237 commitments, the numbers being 1089 
and 842.3 

Indeed, when we look to prisons only partially con- 
ducted on the separate plan, we perceive a considerable 
diminution, both of commitments and of recommitments. 
Thus the inspector observes with respect to the gaol at 
Bath, that from the period when the ceUs ceased to be occu- 
pied by more than one prisoner, "the recommittals are 
shown to have first undergone a sensible diminution, since 
they were little more in 1845 than one-third of the number 
of those in the two previous years ; a result well worthy of 
attention, for it can be scarcely attributable to chance.*'* 
Mr. Jardine also, in his charge to the grand jury, as Be- 
corder of Bath, at the Spring sessions in 1845, after observ- 
ing that the calendar was remarkably light, the number of 
prisoners being little more than half what they were in the 
previous year, states that this is the more satisfactory, as in 
the neighbouring counties, and especially in Somerset, there 

» Field's Rep. pp. 7. 40. • Private Letter from Mr. Field. 

• Field, pp. 74, 75. ; Tenth Rep. of Insp. parti, p. 45. 

* Tenth Rep. of Insp. part iii. p. 40. 
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had been a large accession in the number of prisoners. He 
then adds^ emphatically, ^^One cause for the diminution, 
though I do not mean to ascribe all to it, is undoubtedly the 
punishment erf the new gaol." ^ At the October Sessions of 
the same year, the learned Recorder agidn uses similar ex- 
pressions, to account for a like diminution in the number of 
commitments as compared with the previous year. * 

In January of the present year the visiting justices 
of the same prison report, that the commitments still con- 
tinue to diminish, and add this striking fact, that ^^ during 
the last quarter, out of twenty-five prisoners committed 
for trial, only three have previously been inmates of the 
present gaol under similar circumstances, being the smallest 
number since the establishment of the sessions."* The 
several officers, too, of the Bath prison, who have all had 
experience of the old building y viz. the keeper, matron, surgeon, 
and principal turnkey, all concur, as the inspector reports, 
*Mn stating that there is no comparison to be instituted 
between the separate and the associated system of discipline, 
so great is the superiority of the former, even as hitherto im- 
perfectly carried out in the present gaol. The chaplain 
is also no less deeply impressed with this conviction, from 
his visits to other prisons where the system of association 
prevails.'' * The results at Shrewsbury have been equally 
satisfactory, as shown by the inspector's report. * 

Another important test of the comparative merits of the 
silent and separate systems, is the amount of prison punish- 
ments which it becomes necessary to inflict, in order to 
preserve due order and discipline. And here the difference 
between the two modes of treatment is perfectly startling. 
For instance, while the number of prisoners confined at 
Brixton, in the course of the year 1844, were 3684, the 
punishments for prison offences amounted to 5068 ^ ; and in 
1845 the respective numbers were 2925 prisoners, and 4795 
punishments. Out of this last number, 7 of the punishments 
consisted of whipping, 21 hand-cuffs and other irons, and 763 

* Tenth Rep. of Insp. part ill. p. 41. 'Id. 
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dark cells. When we find the inspectors reporting, with 
reference to this prison, that last year a dark cell in "which 
they found a prisoner locked up for some prison offence — a 
cell containing a prisoner sick in bed — several cells in 
which were prisoners sentenced to solitary confinement, and 
the whole of those occupied by three or four prisoners, 
exhaled, more or less, without exception, a foul and noxious 
atmosphere, such as, in many cases, they found it difficult, 
even momentarily, to endure ^ ; and when we observe them 
corroborating this statement by numerous extracts from the 
chaplain's journal, varying from December 1843 down to 
April 1845 ^ we can only hope that the visiting justices have 
taken active steps to rectify this grievous abuse, and have 
not followed the example of the committee of Surrey magis- 
trates, in acknowledging the evil, and postponing the re- 
medy, 3 Again, in the Westminster bridewell, another 
prison where silence is enforced, the respective numbers in 
the year ending Michaelmas 1844, were 7004 punishments, 
and 6203 prisoners * ; while at Coldbath Fields, which may be 
considered as the model prison on the silent system, the 
punishments for prison offences were, during the same period, 
13,857, the total number of prisoners confined being 10,483.* 
Still, this fearful amount of severity, which, though perhaps 
requisite for the due working of the system, partakes too 
much of despotic power to be long sanctioned in this country, 
even when criminals are the victims, is, at least at Coldbath 
Fields, considerably below the average of former years ; and 
the inspectors, apparently with reason, ascribe the diminution, 
not to any improvement in the discipline, but rather to its 
relaxation, which, of course, affords proportional opportunities 
for contaminating intercourse.® On the other hand, at 
Keading, where the entire gaol population during the present 
year has been 657, the punishments have merely amounted 
to 265 ^ ; a proportion, indeed, sufficiently large, yet still 
vastly more favourable than that exhibited in the gaols just 

> Tenth Rep. of Insp. part i. p. 554. « Id 55^^—556. 

» Ant^, p. 157. * Tenth Rep. of Insp. part i. pp. 445. 448. 
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mentioned. At Shrewsbury, too, the number of punishments 
for prison offences, in 1844, was less than half of those 
during the preceding year; "a result," as the inspector 
observes, " doubtless to be attributed to the increased number 
of separate cells which came into use in that year." ^ 

It has been urged against the separate system, by gentle- 
men who love to draw upon their imagination for their facts, 
that the discipline is injurious to health, and mysterious 
warnings have been uttered on the score of madness. Let 
us see on what foundation these suggestions rest. 

With respect to Shrewsbury gaol, the inspector thus 
reports on this subject : — 

" The surgeon of the prison, who has held the office from a time 
antecedent to the introduction of the separate system, is of opinion 
that the health of the prisoners confined in the separate cells is 
uniformly better than that of those in the courts. * ♦ * No cases 
of mental aberration, traceable to the effects of separate con- 
finement, have occurred in this prison since the system was in- 
troduced." 2 

A more favourable report, if possible, is given of the Bath 



" The medical officer represents that he has been unable to trace 
any case of sickness to local causes or the system of discipline in 
operation. He considers that the state of health has been, beyond 
all comparison, better in the new prison than the old. * * * No 
cases of mental aberration, occasioned by the system of discipline 
in force, have been discovered." 

In this statement he is confirmed by the keeper and the 
chaplain, the latter of whom states " that he has seen no 
instance in which the mind of any prisoner put under his 
religious superintendence has been injuriously affected by 
the sejiarate system." At Usk, the chaplain reports, that 
the separate system appears to him to be highly advantageous 
to the moral and intellectual improvement of prisoners ; nor 
has he been able to discover any ill effects upon any prisoner's 

* Tenth Rep. of Insp. part iii. p. 10. ■ Id. p. 11. 
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xnmd.1 At Pentonville, the health of the prisoners is 
reported by the commissioners to be most excellent ^ and 
when we visited that establishment in September last, though 
there was much general sickness in the metropolis, we found 
only five prisoners, out of 439, who were on the sick list ; 
and even these were all able to attend chapeL But the 
medical returns of the Reading gaol afford the most con- 
clusive evidence on this head ; for on comparing the amount 
of sickness during the first year of the new discipline, with 
the average illness of the three preceding years, the cases of 
slight indisposition scarcely exceed a third ; the more severe 
cases are but one-tenth, and the deaths are one-seventh of 
that average.^ The table of sickness for the present year is 
equally satisfactory.* Then with respect to the effect of 
the discipline on the mind of the prisoners, the testimony of 
Mr. Field is perfectly convincing.* 

"I speak," says he in his Report, "from experience, when I 
assert that, under the humane system of discipline now adopted in 
your county gaol, so far from the intellectual powers becoming 
enfeebled, or mental aberration being in any measure induced, the 
faculties have been improved and strengthened ; and in no single 
instance has derangement been produced." 

He then adds that, 

" Although twenty-seven prisoners have been in custody, one or 
more of whose family have been deranged, or in some cases they 
themselves confined in lunatic asylums, yet, so far from the treat- 
ment to which they have been subjected whilst in custody proving 
at all injurious, the mental faculties have not only been preserved, 
but in most cases surprisingly improved.*' 

In a letter which lies before us, bearing date last Sep- 
tember, he also states, that " no case of insanity, or any ap- 
proach to mental derangement, has occurred during the 
current year." If any further evidence on this point is 
required, it will be amply furnished by the fact, that many 
of the convicts in this prison have, during the course of a few 

1 Tenth Rep. of Insp., part iii. p. 71. » Field, p. 176. « Id. 177. 

* Private Letter from Mr. Field. » Field's Rep., pp. 6, 7. 
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months' confinement, not only committed to memory the 
whole of the four Gospels, but have written exercises which 
display a remarkable acquaintance with the Holy Scriptures* : 
while others, who only knew words of two or three letters at 
the time of their commitment, have, within a month after 
their admission, been able to read the Bible with apparent 
advantage to themselves.^ We state these circumstances, 
not merely as displaying the salutary effect of the discipline 
on the intellectual powers, but as calculated to raise a hope 
that criminals who have been eagerly so employed may have 
made some progress in the hard task of reformation. 

TVe have now established by a reference to facts, which 
are worth a thousand homilies, the superiority of separate 
confinement over every other system of prison discipline 
known to this country. We have purposely abstained from 
discussing the merits of Captain Maconochie's mark system, 
by which it is proposed, first, that ZaJowr-sentences shall 
take the place of ^zm^-sentences, and, next, that, after the 
prisoner has passed through a term of probation in separate 
confinement, he shall be associated with a class of six or 
eight other offenders, the marks earned or lost by each of 
whom shall count to the gain or loss of the entire party. 
This plan was originally devised for the management of con- 
victs in our penal settlements, and might, perhaps, be advan- 
tageously allowed to supersede the present system of dis- 
cipline in those colonies. Its machinery mighty even in this 
country, be adapted with profit to the more serious class of 
cases in which punishments are imposed exceeding a year's or 
eighteen months' imprisonment. On these points we here 
express no opinion, for we intend to take some early oppor- 
tunity of explaining our sentiments respecting the punish- 
ment of transportation ; but thus much we may safely say, 
that the mark system is utterly inapplicable to the treatment 
of prisoners in our ordinary gaols ; and that, so far from 
being an improvement upon even the silent plan, it would 

> Field's Rep. 5. 46 — 54. Our limits will not allow us to quote any o* 
these exercises, but we earnestly draw attention to them. 
• Field's Rep. 5. ; Tenth Rep. of Insp. parts i. iv. 4C. 
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open the door to every sort of abuse. Among the evils to 
which it would give rise^ favouritism and inequality of 
punishment stand prominently forward; while the demo- 
ralising effects of association are only partially checked^ and 
those of recognition are wholly disregarded. Besides, the 
system becomes a dead letter with respect to the untried. 

The only remaining objection, then, which can be urged 
against the general adoption of the separate system is that of 
expense; and when we remember with what liberality the 
Legislature, only a few years back, voted the gigantic sum of 
twenty millions sterling, for the purpose of conferring what 
was regarded by some able men as a problematical benefit 
upon the slave population of our colonies, we cannot entertain 
the slightest apprehensions on this head. Let the intrinsic 
merits of the plan be once recognised, as they must be if men 
will only take some little pains to inquire, and no diflSculties 
raised by the niggard spirit of economy will be permitted to 
withstand the uniform introduction of the system. One 
fifth of the amount raised for the emancipation of the West 
Indian slaves would be amply sufficient for the object we 
have in view ; and when it is considered that this sum, large 
as it undoubtedly is in the aggregate, might be liaised by 
loan, and be paid off by instalments ranging over thirty 
years, it dwindles into utter insignificance. Let the rates of 
the entire country be increased only 150,000/, per annum, 
and the whole sum borrowed, both principal and interest, 
will be paid within that period. We have hitherto inten- 
tionally overstated the cost of the alteration, and have allowed 
no deductions whatever to be taken into the account, because 
we can well afford to put the argument in the point of view 
most favourable to our opponents. But we may now confi- 
dently affirm, that so far from the introduction of the separate 
system occasioning any additional expense, it would, in fact, 
cause a very large saving. 

In the first place, whether the system be adopted or not, 
it Is obvious from almost every page of the tenth report of 
the Inspectors, that considerable sums must, within the next 
few years, be laid out on our old gaols : these sums there- 
fore should, in fairness, be deducted from the amount stated 
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above as requisite for the introduction of the system. Then, 
the staff necessary for keeping up eflScient discipline on the 
separate plan, is greatly less than what the due enforcement 
of the silent system requires. Thus, the salaries of the 
officers employed at Coldbath Fields amount to 12,478/. per 
annum^ while the greatest number of persons who, in the 
year 1844 were confined in that prison at any one time was 
1201.^ So, the staff emoluments of the four prisons in 
Surrey amount to the annual sum of 6390/., while the aggre- 
gate of the prisoners confined in that county at any one time 
in the same year, gives the number of 727.^ On the other 
hand, at Beading, where the annual salaries of the officers 
amount to no more than 1351/., we learn from the governor, 
and his statement is corroborated by the chaplain^, that "the 
staff would be quite sufficient to carry on the duties of the 
prison in an efficient manner, even though 240 prisoners 
were admitted to it."^ In other words, the annual expense 
of the separate system as conducted at Beading would, as- 
suming the number of prisoners to be equal in both cases, be 
little more than one-half oi that incurred at Coldbath Fields, 
and scarcely a third of that occasioned by the four esta- 
blishments in Surrey. Besides, as we have shown that the 
discipline of the silent system is infinitely more formidable 
and corrective than any that can be enforced on the associated 
principle, we may reasonably anticipate a large reduction in 
the number of offences; and if this be so, a proportional 
saving will be effected in the prosecution and maintenance of 
offenders. Add to this, that the severity of the punishment 
may well justify the infliction of shorter terms of impri- 
sonment, which will, of course, occasion a decrease in the 
expense ; and that, as the efficiency of the system becomes 
better understood, it will be unnecessary to resort so often, 
as at present, to the sterner punishment of transportation ; — 
a punishment which is not only most costly, but which, 
from the extent to which it has of late years been carried, is 

* Tenth Rep. of Insp. part i. pp. 426. 429. 
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calculated to embarrass in no slight degree the govermuent 
of our Australian possessions. Let any nmn candidly con- 
sider these arguments, and ^ve to them that weight, and 
that weight only, to which they are fairly entitled, and we 
would then ask him with entire confidence, whether he does 
not feel convinced, that the temporary outlay which would be 
occasioned by the introduction of the system would effect a 
permanent saving. 

There are several other subjects connected with prison dis- 
cipline to which, if our limits allowed, we would gladly 
advert. The abuse of having different rules and regulations 
enforced in our respective gaols requires speedy amendment ; 
the wide disparity that exists at present between the salaries 
allowed in different counties to the governors and officers of 
our prisons should no longer be permitted ; while the 
shameftil difference in the cost of prison diet, which the 
returns from various parts of the country disclose, ranging as 
it does from 3/. 16*. 1 Id. per head per annum ^ to 71. ISs. 8f c?. % 
is a subject which demands immediate attention. In this 
case it is obvious that, like Benjamin and his brethren when 
tiiey went to dine with Joseph, the one party must have a 
great deal too little, or the other a great deal too much. 

But these, after all, are minor considerations. The main 
object for which we contend, is the uniform introduction of 
the separate system. It is this measure which will reflect 
historic honour on the government promoting it. It is this, 
which more than any social improvement that has been 
carried during the present century, will confer a lasting be- 
nefit on the country ; it is this, which will justify the proud 
boast of England, that she is ever in advance of the civiliz- 
ation of the age. Let other nations rely upon severity 
alone, — Ut metus ad omjies, poena ad paucos^ perveniret; 
be it our duty to acknowledge and enforce the far more en- 
lightened principle, — Parum est improhos coercere p€e?id^ 
nisi prohos efficias disciplind, 

* Tenth Rep. of Insp. partiii. p. H9. ; Exeter County House of Correction. 
' Id. part i. p. 74. ; Reading prison. 
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ART. X— MR. JUSTICE WILLIAMS. 

The losses of our honoured profession are following m quick 
succession. After Sir William FoUett had been taken from 
us, the tear for Chief Justice Tindal was not yet dried, 
when a yet more sudden fate deprived us of one of the most 
universally beloved members of the Law, one whose great 
and various accomplishments, and high station among the 
dignitaries of the Bench, are lost in the sentiment of regret 
for a man who may be truly said to have passed through life 
without a single enemy. Not that there was in him any indi- 
cation of possessing the neutral, the unimportant character, 
the indiscriminate good nature, the general assentation which 
oftentimes makes middling men rather borne with than 
esteemed, and more liked than respected. No one had 
more clear and decided opinions than Mr. Justice Williams, 
—-none ever thought more for himself, or acted more on his 
own convictions; few were less cautious in expressing an 
unpopular opinion, or took less care to conceal his unfavour- 
able impressions of others, or was less disposed to tame down 
his expression of those sentiments, that they might be in 
harmony with those he was addressing. Far from affecting 
the character of Mr. Harmony, he was rather what might 
be called a good hater, but in the better sense of the phrase. 
For when he differed with you, he left no room to fancy he 
did so from the spirit of contradiction; and when he pro- 
nounced his condemnation of either a doctrine, or a person, 
or a class, there was no doubt that he did so conscientiously 
for the sake of truth, and not vainly from the love of singu- 
larity, — while in all he said, there prevailed a kindly nature, 
and appeared an honest purpose. Little wonder, then, is it 
if his society was most delightful, and his loss left a sad 
blank in the select circle he frequented. But we are antici- 
pating in these reflections, which are drawn from us by the 

V 4 
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sensation produced by his sodden deaths and our reference to 
the sorrow it occasioned. 

Sir John Williams was bom in January, I???, and was 
consequently within a few months of completing his seventieth 
year, when he died. Bunbury, near Tarporley, in Chesbire, 
was the place of his birth. EGs father was rector of the 
place, and there were, before him, two generations of clergy- 
men, the grandfather and greatgrandfather of the Judge, 
and he, as might be expected, though free from all bigotry, 
was a person of religious character, and regarded the Es- 
tablished Church with deep veneration, though with not 
the least intolerance towards those who dissented from her 
doctrines or discipline. 

He received his classical education at a very excellent 
seminary of an exten^ve description in Manchester, and 
would often talk with much satisfaction of the eminent 
merits of Mr. Wright, its head master, a man of great 
learning, and imcommon powers of teaching. The lesser 
orations he would say with pride and pleasure, and then 
the Crown and the Embassy " we went through, and never 
turned our back upon a word or a phrase or an allusion," — 
for, of course, none better than he knew that the great 
orator hardly ever uses an expression which is difficult ; and 
yet the sense is to us so often difficult, that he may be pro- 
nounced one of the hardest of authors, inasmuch as a person 
shall give the meaning of each word separately, and yet be 
wholly unable to render the sense of the whole passage. 
The poets were attacked as unmercifully, and with equal 
success, as he himself has irrefragably proved by his exquisite 
verses. Under the tuition of this learned and honest 
teacher, he made the progress which it might be expected 
a scholar of great ability, intense application, singulai'ly 
strong desire to learn, would make under so excellent a 
master. 

From this seminary he proceeded to Cambridge, and was 
entered of Trinity CoUege. He there pursued his studies, 
took a good degree, and, on leaving the University, was 
called to the bar in 1804. He immediately chose the great 
circuit, the Northern, at that time under the lead of Seijeant 
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Cockell, Mr. Park, and Mr. Topping ; Mr. Scarlett and Mr. 
Baine being candidates for the succession should those leaders 
be promoted, or their health or their popularity fail. Mr. 
Williams brought with him the reputation of having dili- 
gently applied to pleading under Mr. John Atkinson, of 
Lincoln's Inn, who trained several good lawyers : he brought 
also the fame of a first-rate classical scholar. His admirable 
disposition soon ensured him the respect and esteem of all his 
fellows, and he very easily obtained a fair share of practice. 
The Sessions which he attended were those of Manchester 
and Preston, a sessions greater in business than several of 
the circuits ; and he attended them several years before Mr. 
Scarlett quitted them. 

As no men more speedily or more surely ascertain each 
others merits than the barristers, so it was soon found that 
he possessed abundantly some of the essential qualities which 
lead to success in our profession. He was a most diligent 
reader of his brief, never coming into court without the most 
perfect and most accurate knowledge of his case, nor ever 
turning to others, whether senior or junior, for supplying the 
defect of his own industry and care. He was most provident 
and circumspect in the conduct of a cause, whether he led or 
followed. He gave his whole mind to it, whatever was to be 
done. Quicquid agas id pro virili agere was his maxim, as he 
once cited it aloud in reference to a somewhat slipshod remark 
of the Judge (Mr. Justice Park), and in rebuke of that re- 
mark which had very absurdly charged him with taking too 
much pains. The quotation produced a great effect on those 
who heard it, and was often afterwards in their mouths. His 
examination in chief was greatly and deservedly admired, for 
it visited every corner of the witness's knowledge, obtained 
from him all he could give, and threw on each part of the 
case whatever light might come from him. His cross-examin- 
ation was also powerful ; and in re-examination he restored 
and set up his witness well and judiciously, and without over- 
doing it so as to excite suspicion, and thus lend to an adverse 
interrogatory a force and weight which did not belong to it. 
His speeches were truly admirable, concise, forcible, elegant 
in diction^ dictated by the most correct taste, formed upon 
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the antique model with which no one was more familiarlj 
acquainted. The feud arising out of the Queen's case long 
deprived him of the rank in his profession to which his merits 
and his practice entitled him ; for Mr. Brougham hayings by 
the Queen's death, lost his precedence as her Majesty's 
Attorney General, Lord Eldon did not venture to continue 
his silk gown, for fear of displeasing the King, George IV. 
(a high-minded Sovereign, and very perfect gentleman), and 
therefore he was constrained to lead causes for six years 
without having along with him the eleven or twelve of the 
Circuit who were his seniors ; and the result was, that all of 
them, except Mr. Serjeant Hullock and Mr. Williams, were 
thrown out of business, in order to gratify the very dignified 
spite of a great Sovereign, and save his Chancellor the ten 
minutes' annoyance of thwarting his royal caprice. The 
same reason operated against giving Mr. Williams his rank, 
for he, too, had been one of her Majesty's counsel. And, 
though the King might very possibly have had no objection 
to promote him, provided his leaders in that great cause 
(Messrs. Brougham and Denman) remained clothed in stuff 
gowns, that would have created too loud an outcry at the 
Bar for the Chancellor's nerves ; so the result was, that none 
of them were promoted at aU till the year 1827, when Mr. 
Brougham was, with much difficulty, prevailed upon by his 
friend Lord Lyndhurst, then Chancellor, to take a rank 
which had long ceased to be of the smallest importance to 
him ; and thus Mr. WiUiams, also, was at length promoted. 
But it was not till the year after that the magnanimous 
Monarch's personal dislike of Mr. Denman could be over- 
come ; and this act of tardy justice was due to the honesty 
and firmness of the Duke of Wellington, whom the ** finest 
gentleman in Europe " and " first cavalry officer " could not 
resist. 

The part which Mr. Williams bore in the Queen's case is 
too well known to require any commentary. He brought to 
that great occasion all the qualities for which we have shown 
that he was so eminently distinguished. The two parts of 
his most able and most useful advocacy which were most ad- 
mired, were the cross-examination of Demont, one of the 
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Queen's waiting women, and the speech in which he, with 
little or no preparation, followed Mr. Brougham's opening of 
her Majesty's defence. The cross*examination was most suc- 
cessful, and it was destructive of that important witness's 
credit. ^ The effect of it in the Lords and in the country 
cannot easily be overrated. It completed, after the destruc- 
tion of Majocchi, the ruin of the case. The speech of Mr. 
Williams must be divided into the first and the second day, 
aad it is usual to call the former a failure, merely because it 
was delivered when the House were under the impression of 
the first speech, and did not expect a second to follow close 
upon it. But that first would in all probability have been 
as unsuccessful, had the order in which the two were delivered 
been reversed. It is in fact well known that Mr. Brougham, 
perceiving the favourable disposition of the House, ran out 
to call Mariette Bron, the Queen's own maid, whom he 
would have tendered for cross-examination after a question 
or two — and thus put an end to the case. But she was not 
to be found ; and hence a suspicion very naturally arising 
that she had been gained over by the very active and skilful 
adversary, he never called her at all, but made Mr. Williams 
follow up the blow that had been struck. Whatever differ- 
ence of opinion might exist on the first day's speech, no one 
ever doubted the great ability of the concluding portion de- 
livered next morning, and its success was complete. 

In 1823, Mr. Williams came into Parliament as member 
for the city of Lincoln, having before contested Chester un- 
successfully. The celebrated attack which he made upon 
Lord Eldon's administration of justice in the Court of Chan- 
cery needs not to be mentioned to show how completely suc- 
cessful this eminent advocate was in the House of Commons. 
There was no resisting his close, vigorous, and learned assault, 
and a compromise was the result of a drawn battle, if so we 
may term a motion that led to a Commission specially ap- 
pointed to investigate the abuses in Chancery, and point out 

^ Some accounts erroneously give to Mr. J. WilUams the cross-examination of 
Majocchi. That, of course, fell to the share of Mr. Brougham, for it was the 
pivot on which the whole case turned, and it could only he in the hands of the 
leader. But next in importance was Demont*s, 
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the means of remedying the great evils complained of. The 
great and salutary reforms which have since been eflPected in 
that Court may be distinctly traced to this inquiry, that is, 
to Mr. Williams's motions. 

In 1824, he distinguished himself in the great debate on 
Smith, the missionary's case, being one of the most powerful 
supporters of Mr. Brougham's motion, which is known ulti- 
mately to have obtained the emancipation of the Colonial 
Slaves. Mr. Denman and Dr. Lushington were the others 
who distinguished themselves on that great occasion, and to 
whom, with their colleagues, in equal shares, belongs the 
glory of this great victory for humanity and justice. 

Mr. Williams never partook of the enthusiasm which made 
most of his political associates the advocates of free trade in 
all its branches, and in 1826 he delivered a speech of very 
remarkable ability, and great effect on the opposite side of 
the question. As he assailed Mr. Huskisson with much 
power of invective, Mr. Canning came to his friend's defence, 
and made a speech, in which the House might well be at a 
loss whether most to admire the orator's zeal for his friend 
when assailed, his carelessness about his own reputation as a 
reasoner, or his unscrupulous resort to topics forbidden by 
the ordinary rules of parliamentary warfare. For his argu- 
ments were as feeble as his vehemence was strong, and in 
want of other facts he hesitated not to jest upon one undeni- 
able fact, namely, that Mr. Williams had recently married a 
Cheshire lady belonging to the county where manufacturers 
suffered from the new measures. This sally of delicate wit, 
and high bred politeness, was the more remarked, because it 
was delivered in the presence of that most estimable lady's 
father, an aged country gentleman, who always supported 
the government with which the wit was connected. This 
venerable person expressed in a few words, which made a 
deep impression, his disgust at what had passed. The fact 
was, that Mr. Williams's speech was an able one, and exas- 
perated both Mr. Huskisson and Mr. Canning. 

Our narrative has thus led to the mention of this connexion 
with Mr. Davenport's family, a connexion which formed the 
happiness of Mr. Williams's after life, for he had found a 
friend and companion of admirable judgment, sterling sense, 
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and agreeable manners^ the ornameat of the exalted circle in 
which she moved. 

In 1830, on the accession of his party to power, he filled 
the office of Queen's Attorney General, with Mr. Pepys 
(now Lord Cottenham) as Solicitor General, until the year 
1832, when the determination being taken to resign with the 
Ministers on account of the King's refusal to make Peers for 
passing the Keform Bill ; Messrs. Williams and Pepys' re- 
signation was suddenly accepted, and on the Ministers 
resuming their places, these two gentlemen found that her 
Majesty had appointed other law officers in their room. The 
reason assigned for this somewhat cavalier proceeding was, 
that it was resolved no longer to have Law officers of the 
Queen who were in Parliament. The emoluments of these 
places are moderate, the Attorney General having 2407., and 
the Solicitor only 1807. salary, the rank of junior King's 
counsel which they enjoy, that is after all the others, could 
be of no use to Messrs. Williams and Pepys, who already had 
silk gowns. 

Early in 1834, upon Mr. Justice Parke removing to suc- 
ceed Mr. Baron Bayley, in the Court of Exchequer, Mr. 
Williams was appointed a puisne Judge of the King's Bench, 
which important place he filled for twelve years and upwards. 
His private fortune, augmented by that of his wife, was 
ample, and the fatigues, especially of the Circuits and the 
Old Bailey, frequently made him contemplate a retirement, 
ivhich the remonstrances of his learned brethren, added to his 
own love of the profession and professional society, prevented, 
or at least, postponed. His health, too, suffered no interrup- 
tion, and he had none of the infirmities which advancing 
years so often bring along with them. He continued to in- 
dulge in field sports, always with him a favourite relaxation, 
and his early mornings were passed according to his ancient 
a^d invariable habit on horseback. For the Chief Justice, 
and his other parliamentary friends, before he had a seat 
himself, used to be frequently amused by meeting him on his 
morning ride, as they were returning from enjoying the 
** fumum strepitumque " of the Commons ; we should add 
the ** opes," on Lord Tenterden's authority, who, comment- 
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ing on a yery ill drawn statute, which he was forced to con- 
strue, observed that Parliament could not, indeed, be called 
'^ inops consilii," but it was oertainlj '' magnas inter opes 
inops." 

His other relaxations were the classical studies, for which 
he ever had so keen a relish, and which to the last he 
pursued with such eminent success. The Greek epigrams 
(or inscriptions) which he composed at different times have 
been before the world for some years, being printed by him- 
self in a small volume of Nugas Metrical, after the venerable 
example of Lord Grenville, who sent him a copy of his work 
on seeing the Epigram (Epitaph) on Napoleon, beginning, 
ToK/jLav AKs^avSpov, and the Inscription on the Apollo Bel- 
vedere, beginning Ovpavuov Kki/iaTODV tn/XXrjaas. All who 
have seen these exquisite compositions have pronoimced 
upon them the most favourable judgment; some, however, 
preferring the Apollo, while others more admire the one 
on Lord Byron while serving in Greece. An English 
translation of the Apollo was made by Mr. Baron Alderson, 
the first lines of which are peculiarly successful : — 

« If old Prometheus stole the fire divine. 
What was his dating when compared with thine ? 
He but inspired with life the senseless clod. 
While thou hast of the marble made a god !" 

Nothing can be more close or more happy. The present 
Earl of Carlisle (Trav ^iXofiovaos Avr)p) almost off-hand 
rendered the Napoleon, — for he received it, and by the same 
day*8 post sent off his translation, — so that no doubt could 
remain of the quickness with which his work was accom- 
plished. It thus concludes; but first we must give the 
original lines : 

OvScF €fioi rvftSov; ^cs V it (o^ earn AtBoio, 
'Etnreptijy, larpov, HxfpofuBas, 2ict;9ii}v— 

<* Quid mihi cum tumulo ? Tumuli vice Padus et Ister, 
Aeriieque Alpes, Sarmatizeque nives ! '* 

Nothing can be more perfect than such workmanship as 
this. When the friend who had sent Lord CarKsle the 
epigram gave Mr. Justice Williams the version, it drew from 
him an exclamation very much in his mouth, favourable 
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to the accomplishments of our aristocracy, and the uses of 
educating them at public schools. His Lordship is one of 
the many ornaments of Eton. Of his brother Judge's lines 
he likewise had a high opinion ; but he conceived them to be 
less sustained than Lord Carlisle's. 

There are some very able papers of his in the Edinburgh 
Review, especially one on the Greek orators, in 1821. We 
may also mention that he was the author of the Article on 
" Capital Punishments " in the third volume of this work, 
No. v., and also of the memoirs of Mr. Baron Bayley, and 
Mr. Commissioner Boteler, in our first and third volumes.^ 

But it is time we should speak of this eminent person's ju- 
dicial attainments ; and we begin by stating, that w^ith an abun- 
dant provision of legal learning, and practical knowledge of 
the profession for all ordinary occasions, and a perfectly legal 
understanding, he yet did not pretend to the acquirements of 
the profounder black-letter lawyer, to the legal genius of 
Holroyd, or the universal learning of Mr. Commissioner 
Evans. But he dealt most felicitously with facts : how com- 
plicated soever, he clearly perceived the bearing upon them 
of the law, and he closely and correctly applied it to them. 
His acquaintance with criminal and sessions' law, and all pro- 
ceedings in its administration, was extensive and profound. 
No man ever had a larger experience in it, for he had been the 
leader in the great Lancashire Sessions nearly twenty years, 
and had been more consulted on such cases than any man of 
his day. As a criminal Judge, he was at once perfectly firm 
and humane in an exemplary degree. But one of his most 
learned and able brethren, when writing respecting his 
death, having heard a eulogy of him confined rather to his 
capacity as a criminal judge, protested against any such 
restriction, and said decidedly that the country had lost one 
of her best Judges. A quality which he possessed in an 
eminent degree, and we hope we shall neither be charged 

r '^Mr. Justice Williams enjoyed a good fortune, and he made a most liberal 
use of it. His purse was always open to his friends. To one of them he 
advanced at different times, without any security, and, indeed, wholly careless of 
repayment, a sura between^nine and ten thousand pounds. 
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with truism nor with paradox, when we praise him for it—* 
was constant and inflexible love of justice. All judges in 
tliis country are, in one sense, strictly just, because corruption 
is unknown to them ; but all are not equally patient, equally 
calm, equally free from personal feelings towards advocates, 
equally exempt from the bias of party and of sect. The 
excellent person of whom we now speak was a model in 
these essential particulars, which, as our tribunals are con- 
stituted, go to make up that exalted character, the perfectly 
just Judge. In Banc his attention was ever awake, and his 
diligence was always at the command of the suitor and the 
court. At Nisi Prius, he distinguished himself as might be 
expected from one of his long experience and great merits. 
In the House of Lords his judgments, where there arose a 
difference of opinion, were justly admired for the close texture 
of the argument, and the uniform rejection of all extraneous 
matter. 

While we perform the melancholy office of doing justice 
to one who never withheld it from others, (for no human 
being was ever more exempt from the vices of jealousy, envy, 
vanity, and pride, which too often disfigure great talents and 
acquirements,) we have a pleasing recollection of the aid 
which this distinguished Judge condescended to lend our 
humble labours, moved, as was his wont, by zeal for the im- 
provement of the law, and an honest desire ever to travel 
onward in quest of truth. 

He was a reformer both in politics and in jurisprudence, 
of a moderate and very cautious description, desiring strongly 
the extirpation of abuse and furtherance of Improvements, 
but most anxious that all changes should be effected in defer- 
ence to reason only, and not under the pressure of popular 
violence ; above every thing, requiring that they should be 
in the hands of the enlightened few, and not in those of the 
ignorant multitude. He was most friendly, therefore, to the 
Society for the Amendment of the Law, and only withheld 
from belonging to it by the sense of the inconvenience that 
might arise out of his duties as a member and as a judge. 

Mr. Justice Williams' death was extremely sudden. He 
had passed the shooting season with his valued friends. 
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Mr. and Lady Augusta Milbanke, at the Yorkshire Moors, 
a familj with which he had loBg been connected, having sat 
for some years for a borough of the Duke of Cleveland, her 
Ladyship's father. From thence he went to pass a week 
with Lord Brougham in Westmoreland. While there he 
felt a sharp pain in the chest, but this was only mentioned 
afterwards, for he never spoke of it at Brougham. On his 
way through London to his residence in Suffolk he con- 
sulted his physicians, who considered it as connected with 
the liver, and of no grave importance. On his arrival at his 
seat he was seemingly quite well, and went out daily to 
shoot. After a week or ten days, he was, on the 14th of 
September, somewhat indisposed, but had been out riding 
before breakfast. He did not dine at table, there being 
some visitors there. Lady Williams left him pretty well in 
the drawing-room, and returned after dinner, but before the 
company retired from table. She found him apparently 
well, and playing with her lap-dog. She went to the dining- 
room, and came back for the dog in three, or, at the most, 
four minutes after she bad left him well. No sooner did she 
open the drawing-room door than the animal set up a loud 
bark, and rushed past her violently, barking and howling all 
the w^ay. She asked him what ailed the dog, but received 
no answer. She repeated the question, and seeing him, as 
she thought, asleep, called his servant to see if his head was 
not too low. The man said "No, — he is sleeping comfort- 
ably*^ She approached him, and again asked him to speak. 
She observed one eye nearly open, the other half closed, but 
his colour as usuaL The servant and another thought still 
that he slept, but her Ladyship felt sure he was gone. So 
it proved, for he speedily became cold and pale, nor could 
any of the remedies that were applied restore him. He had 
complained when he awoke just before dinner that he had in 
his sleep dreamt of a sword piercing his breast. The ex- 
amination of the body proved only that, all the nobler parts, 
both head, chest, and abdomen, were in a state of perfect 
healthy except a very slight enlargement of the spleen and 
liver, of no moment. He never had gout, nor had any of 
his family. 

VOI-. V. o 
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We have entered into this detail on account of tbe very 
remarkable circumstance of the dog's instinct. It is quite 
clear that the poor animal was aware of the fatal change some 
time before any observer of our own spedes could discoyer 
that the spirit of its master had passed from this W€»?ld. 
Many stories have been told of such an instinctive sense, but 
it has never before, we believe, been establii^ed on more 
irrefragable evidence as the facts above detailed constitute. 
We may add, that if the examination of the body is to be 
relied on, an additional argument is presented by this case in 
favour of the theory which holds the ossification of the coro- 
nary arteries to be symptomatic or consequential in angina 
pectoris, and not the cause of that painful and fetal malady ; 
for, in the first instance, the spasms not having been of long 
standing, these reasoners may argue that time had not been 
afforded for the process of ossification, which their doctrine 
assumes to be the effect, and not the cause, of the spasm. 
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The New Count;/ Courts Act, 9 §• 10 Vict c. 95., Jor 
Debts, Damages, Replevin, 8fc. With Notes. By Henry 
Udall, of the Inner Temple, Barrister-at-Law, Stevens 
& Norton. 1846. 

This act is an attempt to establish what has for some time 
been much desired, a local administration of justice. As it 
now stands the act may be imperfect, although it appears to 
us a large instalment ; and when we consider how long and 
how earnestly a measure of this sort has been wished for, and 
how bitterly and how successfully it has been opposed, we 
cannot but consider that a great victory has been obtained in 
placing this act upon the statute book. But the merit of this 
victory does not belong to any particular party in the state, 
since all were agreed in the principle of the measure. It is a 
victory over prejudice and interested opposition. This bill was 
in fact brought in by Sir Robert PeePs government, and Was 
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earned by Lord John Bassell's. We have no intention of 
tracing the history of the measure. It is sufficient to say that 
during the present century repeated attempts have been made 
to complete and revive the jurisdiction of the County Courts. 
These have assumed various aspects, the proposed courts 
have had a jurisdiction assigned to them^ varying in its 
amount and in its nature. Its support is identified with 
many statesmen, among whom we need only mention Lord 
Althorp, Sir Bobert Peel, and Lord Brougham; at last, 
after a constant conflict of a quarter of a century, and the 
partial application of the principle to various particular 
localities, a general ^' act for the more easy recovery of 
small debts and demands " has been passed. 

As we have from the first * asserted the necessity of this 
measure, we shaU not only consider it our duty to give a 
pretty full account of these new courts which are to be 
established throughout the country, but we shall also from 
time to time endeavour to assist the operation of the act. 
Difficulties will arise, we doubt not, some of which have 
been foreseen, others which must in the nature of things 
have escaped the most careful forethought. On the whole, 
considering the extent of the measure, we think it entitled 
to great praise. 

When we say that some measure of this sort was necessary, 
we think this cannot be put in a clearer light than by a par- 
liamentary return of last session, which gives the number of 
writs of summons issued from the 10th of November to the 
10th of May, 1841, to 1846 inclusive, by which it appears that 
on the average, about 27,000 writs were issued in this period 
of the year out of the Queen's Bench, 11,000 out of the Com- 
mon Pleas, and 30,000 out of the Exchequer, making a total 
of 68,000 in the half year. It cannot be doubted that more 
than one half of these, or 34,000 writs were issued for de- 
mands under 20/. Now, we believe, that the necessary 
expenses of an action at law in the superior courts, if carried 
to trial, are never less than from 6L to 107. Surely, then, 
this was too serious a deduction from 20/. or less. It is 
true, that very few of these actions proceeded to trial, but 

J See L. R. i. 10. 
o 2 
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the expense of the writ of summons ^ was incuned in alU 
and in many more that of the pleadings was added^ and these 
it will be found made a very considerable deduction from the 
amount recovered. 

But an attempt was first made under the Law Amendment 
Act to lessen the expense of actions under 20/. by sending 
them to be tried by the Under SheriiE Mr. Udall explains 
why this has failed. 

" Many persons have considered that the practical remedy for 
the complaint of delays in Westminster Hall was the extension 
of the power existing under that clause. If it be asked why this 
remedy, by extending the powers contained in that section, has 
not been applied, the answer is obvious — the tribunal to which 
the cases are sent is defective, it wants judicial strength* There 
are particular exceptions ; but as a whole it is quite incapable for 
the judicial duties to which it is applied. No person can be in 
"Westminster Hall for one term without seeing this, in the con- 
tinued complaints that are made of the tribunal, and in the nu- 
merous applications for new trials rendered necessary by the want 
of even an elementary knowledge of legal principles. Besides the 
want of legal knowledge, so glaringly apparent, the grievance is 
increased by the incapacity shown of taking a proper note of the 
evidence given. This part of the judicial duty is generally so 
badly performed, that even if a verdict be right and given on suf- 
ficient evidence, no record remains of the really important part on 
which it has been given. But the want of judicial strength is in 
nothing so much shown as in the absence of a connected state- 
ment of the charge to the jury. In the majority of these notes 
returned to the Court nothing is said of the charge at all. In fact 
the judge is afraid to put it, for he has so often found that what 
he has before said has been declared not to be law, that he dis- 
trusts his own opinion, and the necessary courage to state it is 
gone.'' (p. 5.) 

Let us observe, in the first place, that it is not necessary 
that the act should come into operation throughout the whole 
country all at once ; for it is provided by the first section 
that the Queen, with the advice of the Privy Council, may 

^ Letter before action, St, 6d. ; instructions to sue, 6t, 8rf, ; writ of summons^ 
14«. 6d.y &c. Richards on Costs, p. 53, 
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"from time to time order that this act shall be put in force 
in such county or counties as to Her Majesty shall seem fit." 
For the purpose of putting the act into operation, the Queen 
may (s. 2.) with the advice aforesaid, divide the whole or any 
part of any such county into districts, and order that the 
County Courts shall be holden for the recovery of debts and 
demands under the act in each of such districts ; and if it 
shall appear that any part of any county, city or borough 
may conveniently be declared within the jurisdiction of the 
county court of an adjoining county, the Queen may ** order 
that such part shall be taken to be within the jurisdiction of 
the county court holden for the purposes of this act for such 
adjoining county." 

The orders in council made for the purposes of this act 
are to be published in the London Gazette^ and notice of the 
Intention of the Queen to take into consideration the pro- 
priety of making any such order, shall be published in the 
London Gazette one calendar month at least before such order 
shall be made. (s. 8.) 

It is also to be observed that provision (s. 5. 7.) is made 
respecting those Small Debt Courts which have been already 
established, which are enumerated in the schedules A. and B. 
The main object of these provisions is, to establish a uniform 
administration of justice in all Small Debt Courts, whether 
established previously or subsequently to the act. 

We shall now, without noticing all the doubts which have 
been raised on some clauses in the act (many of which are 
hypercritical), endeavour to ^ve our readers some idea of 
these new courts ; and we shall consider, — 

I. The Coubt. 2. Its Jurisdiction. 3. Court Houses, 

OflSces, and Prisons. 
IL The Judges and other Ofpiceks. 1. The Judge. 
2. The Clerk. 3. The Treasurer, &c. 4. Fees 
and Salaries. 5. Actions against OflScers. 
HI. The Practice and Proceedings of the Court. 
1, Summons and Trial. 2. Costs, Judgment and 
Execution. 3. Kemoval of Plaints. 4. Concurrent 
Jurisdiction. 5. Penalties and Fines. 

o 3 
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I. THE COURT. 

1. The Court — Every Court under the Act is a Court 
of Becord (s. 2.), and shall have all the jurisdiction and 
powers of the County Court, as altered by the act. (s. 2.) 

" Making these courts of record,** says Mr. Udall, " is a most 
important improvement over the county courts at common law. 
The county court was not a court of record (Comyn's Digest, 
County, c. 2.), except in the old proceeding by re-disseisin, in 
which instance the 8heri£f was judge instead of the suitors. (Jen- 
tleman's case, 6 Co. Rep. 1 1 b.) Not being a court of record, it 
could not punish those classes of contempts which consist in ob- 
structing, preventing, and defeating the authority of the court and 
the ends of justice by acts done when the court was not sitting. 
It could, at the utmost, only punish for those contempts done in 
the face of the court, and then only up to the time of the rising of 
the court. And therefore, although it could issue a subpoena to 
obtain the attendance of witnesses, it was little better than a 
useless form, as it could not proceed to enforce the subpoena by 
fine and imprisonment, the only remedy to the party injured by 
non-attendance being by action on the case." (p. 5.) 

Her Majesty may order any court under the Acts cited in the 
schedules (A.) and (B.) to be held as a county court, and may 
assign a district to the same. (s. 5.) And when a court shall be 
established under this act, the recited acts (7 & 8 Vict. c. 96., and 
8 & 9 Vict. c. 127.), and all other acts affecting its jurisdiction, 
shall be repealed, (s. 6.) But proceedings under the former acts 
are to be deemed valid, (s. 7.) 

It is to be observed that no court is to be established under 
this act in the city of London (s. 1.) ; and the act is not to affect 
the rights of the Universities of Oxford and Cambridge (s. 140.), 
nor the courts of the Warden of the Stannaries, (s. 141.) 

2. Its Jurisdiction, — All pleas of personal actions, where the 
debt or damage claimed is not more than 20^., whether on balance 
of account or otherwise, may be holden in the court without writ ; 
but the court is not to take cognis^anc^ of actions of ejectment, or 
in which the title to hereditaments, tolls, fairs, markets, or fran- 
chises shall be in question, or in which the validity of any devise^ 
bequest, or limitation, under a wiU or settlement, may be disputed; 
or any malicious prosecution ; or for libel or slander ; or for crim, 
con,, seduction, or breach of promise of marriage, (s. 58.) 

" The proviso," says Mr. Udall, " takes away many important 
classes of action. To most of these, such as libel, slander, &c., as 
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the stttject to be litigated would be apparent in the plaint, there 
will be no difficulty in preventing such actions being entertained. 
This, however, is not applicable to the whole proviso. Take the 
instance of a defence that involves title. Supposing an action to 
be brought for rent. It will be impossible to foresee, in many 
cases, whether the title will come into question or not. The 
defence may be, that the plaintiff is not the person to whom the 
rent is due. This may involve the question at large, whether a 
will is operative or not ; but it may not have been known to the 
piuntiff that such a question would arise before he comes into 
court for the trial. And cases will continually occur where it will 
not be apparent, even at the commencement of the trial. Take 
the case of trespass to land, in which there are two defences : the 
action may have lasted hours before it is discovered that it depends 
on the question whether the plaintiff has a sufficient possession to 
enable him to maintain trespass. And what is to be done when, 
during the trial, it comes out that title is in question ? Is the 
plaintiff to be nonsuited ? There is, moreover, this difficulty ; 
who is to take the objection that title is in question ? Supposing 
neither party does so, or that the parties even consent that the 
cause shall go on, the judgment cannot be legally enforced : con- 
sent gives no jurisdiction. If any authority were wanted for this, 
the several cases that have arisen upon the very point, under the 
writ of trial clause of the Law Amendment Act would be applica- 
ble. It may be as weU to refer to one (Lawrence v. Wilcock, 1 1 
A. & E. 941.), in which most of the cases will be found cited. It 
is to be regretted that no special directions are given for the course 
to be pursued when title comes in question for the first time during 
the trial of the cause. Perhaps it would also have been better to 
have enacted that the judgment should be legal, unless the objec- 
tion to the jurisdiction were taken before verdict This is the 
difficulty on one side : on the other, it will not do to allow a mere 
vague declaration of defendant, that title is in question to oust the 
court of its jurisdiction, and the plaintiff of his speedy judgment. 
Here, again, it would have been convenient to have provided 
what should be deemed satisfactory proof that title was in question. 
Supposing the court to go on after the title is in question, and to 
give judgment, the court above, on this b^ing satisfactorily made 
out, would, it is presumed, grant a writ of prohibition, and it is 
said that this could be done even after execution, per Alderson B., 
Roberts -yf. Humby, Z M. & W. 123—127.; otherwise, as that 
learned judge said, there would be no remedy where the judgment 
iind execution issue when the superior courts ^re not sitting. 

o 4 
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Where the claim is under 5/., and the court is proceeding without 
jurisdiction, it appears that the cause could only he stopped by 
prohibition, as unless the debt or damage claimed exceed o/., the 
section 90. deprives the judges of the superior courts of the power 
to remove/' (p. 41, 42.) 

One of several persons jointly answerable may be sued ; and such 
person may obtain contribution from the others jointly liable, 
(s. 68.) But demands are not to be divided for the purpose of 
bringing two or more suits, (s. 63.) 

The unliquidated balance of a partnership account, or a share 
under an intestacy, or a legacy not exceeding 20/. under a will, 
may be recovered (s. 65.) ; minors may also sue for wages, or for 
piece work (s. 64.) ; and executors may sue and be sued (s. ^») 
all actions of replevin shall be brought without writ (s. 1 19.) ; and 
in such actions plaints may be entered, (s. 120.) 

Possession of small tenements may be recovered by plaint ; and 
if the tenant neglect to appear, or refuse to give possession, the 
judge may, on proof of service of summons, issue a warrant to 
enforce the same. (s. 122.) 

Parties having obtained an unsatisfied judgment in any court 
under the act may obtain a summons on a charge of fraud against 
the defendant in contracting the debt, his means and expectation of 
payment, &c. (s. 98.) ; with power to the court, in case fraud shall be 
proved, to commit (s. 99.) for any period not exceeding forty days, 
and to rescind or alter the order, (s, 100.) Power is also given to 
the court to examine and commit at the hearing of the cause (s. 101.) 
and the mode of issuing and executing warrants of commitment is 
prescribed (s. 102.); but it is provided that imprisonment shall 
not operate as a satisfaction for the debt. (s. 103.) 

3. Court Houses^ Offices^ and Prisons. — The treasurer is, with 
the approval of the Secretary of State, to provide court-houses, 
offices, &c. (s. 48.) ; and where the common gaols are incon- 
venient, prisons belonging to courts under the Acts cited in sche- 
dules (A.) and (B.) may be used, according to the provisions of 
5h6 Vict. c. 98. (s, 49.) 

The provisions of the Lands Clauses Consolidation Act for pur- 
chasing land shall apply to the purchase of land for the purposes 
of this act, and the treasurer is empowered to borrow money for 
similar purposes, (s. 51.) A general fund is to be raised for paying 
off money borrowed, (s. 52.) The property of the Courts in sche- 
dule (A.) and (B.) is to vest in the treasurer (s. 53.) ; and provision 
is made for outstanding liabilities, (s. 54.) 

4. Actions against Officers, — Actions against persons for 
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proceedingB in execution of the act are limited to three months 
(138.) ; and in c^ise the damages found are not more than 20/., no 
costs shall he awarded, (s. 139.) 

IL THE JUDGES AND OTHER OFFICERS OF THE 
COURT. 

1. The Judge. — A Judge is to he appointed for each district under 
the Act. (s. 2.) Such Judges are to be appointed by the Lord 
Chancellor, " each of whom shall be a barrister-at-law, who shall be 
of seven years' standing, or who shall have practised as a barrister 
and special pleader for at least seven years." This is to be the quali- 
fication under the Act: barristers or attorneys who have been 
already appointed judges under the acts mentioned in the schedule, 
or 7 & 8 Vict. c. 96, and 8 & 9 Vict, c 127., are also eligible ; but 
an attorney appointed a judge, must cease to practise either by 
himself or his partner, either directly or indirectly, (s. 9.) When 
any judge appointed under the Act shall die, resign, or be re- 
moved, and the district for which he was appointed shall not be 
consolidated with any other district, another judge shall be ap- 
pointed who shall be a barrister of seven years' standing, or shall 
have practised as a barrister or special pleader for seven years, 
^^ or who shall have been the county clerk of the same county at 
the time of the passing of this act." This appointment is to be 
made by the Lord Chancellor, or where the whole district is within 
the Duchy of the Court of Lancaster, by the Chancellor of that 
Duchy, (s. 16.) No judge (^with some special local exceptions) ap- 
pointed under this act shall, during his continuance as such judge 
practise as a barrister within the district for which his court is 
holden ; but any barrister appointed, " now practising in chambers 
as conveyancing counsel, may continue such practice." (s. 17.) 
By s. 18., it shfdl be lawful for the Lord Chancellor, or when the 
whole district is within the Duchy of Lancaster, for the Chan- 
cellor of that Duchy, " if he shall think fit to remove for inability 
or misbehaviour, any such judge already appointed or hereafter to 
be appointed." It shall also be lawful (s. 19.) for the Lord Chan- 
cellor or the Chancellor of the Duchy within their several juris- 
dictions, " to remove any judge from any district to which he shall 
have been appointed for the purpose of appointing him to any 
other district in which the salary of such judge shall not be less 
than in the district from which he shall be so removed." Every 
judge ^' in case of illness or unavoidable absence, the cause 
whereof shall be entered on the minutes of the court," or if the 
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judge shall be unable, the Lord Chancellor, or Chancellor of the 
Duchj of Lancaster may appoint some person who shall be a judge 
appointed imder the act, or who shaU have practised as a barrister 
for three years, or as an attorney for ten years, to act as depaty ; 
and any judge may also with the approval of the Lord Chancellor 
or Chancellor of the Duchy appoint a deputy having the same qua- 
lification, except that an* attorney is here not eligible " to act for 
him for any time or times not exceeding in the whole two calendar 
months in any consecutive period of twelve calendar months.** 
(s. 20.) Every Judge may act as justice of the peace if in the com- 
mission, although he has not any other qualification, (s. 21.) 

Section 22. points to other duties which are to be performed by 
the Judges other than those mentioned in the act. It provides 
that the Judges and other officers " shall be authorised and re- 
quired to perform all such duties in or relating to any causes or 
matters depending in the High Court of Chancery, or before any 
judge thereof, or before the Lord Chancellor in the exercise of 
any authority belonging to him necessary or proper to be done in 
their respective districts, as the Lord Chancellor shall from time 
to time by any general order direct, and for this purpose and sub- 
ject to the general rules of the court, shall exercise all such au- 
thorities as may be duly exercised by the commissioners or other 
officers of the said court by whom such duties are now usually 
performed." The words of this clause are extensive, and it may 
be intended under them to establish a scheme for the departmental 
administration of justice which may embrace inquiries relating to 
matters of equity (including small charities), bankruptcy, and 
lunacy. 

2. The Clerk of the Court — The appointment^ of these officers 
is vested in the Judges, subject to the approval of the Lord 
Chancellor (s. 24.); and in populous districts the Lord Chan- 
cellor may direct two clerks to be appointed, (s. 25.) In case of 
illness or unavoidable absence, the clerk may appoint a deputy 
with the approbation of the Judge, (s. 26,) The clerk is to issufe 
the process of the court, to register the orders and judgments of 
the court, to keep an account of all the proceedings of the court, 
of all fees and monies, and submit his accounts to be audited by 
the treasurer. The offices of clerk, treasurer, and bailifi^, are not 
to be conjoined, (s. 28.) No officer is to act as an attorney of the 
court (s- 29.) ; and a penalty of 50^. is inflicted for the non- 
observance of either of these two last enactments, (s. 30.) The 
clerk. is to have the charge of the court-houses and offices, and is 
empowered to appoint and dismiss servants, (s. 6^,) 
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3. Treasurer and [other Officers. — The commissioners of the 
treasury are authorised to appoint and remove treasurers of the 
courts to be liolden under this act. (s. 23.) 

The Judge is to appoint and remove one or more high bailiffs 
of the court, and the high bailiff may appoint a sufficient number 
of bailiffs to assist him and remove them. (s. 31.) 

The duties of the bailiff are to attend every sitting of the 
court, to serve the summonses and orders, and execute all war- 
rants, precepts, and writs ; he is to be paid by the fees provided 
for him by the act, and is to be responsible for all acts and de- 
faults in Uke manner as the sheriff, (s. 33.) By s. 36. the clerks, 
treasurers, and high bailiffs are required to give security for the 
performance of their offices and payment of all monies received. 

Fees and Salaries, — The table of fees to be taken is 
given in schedule (D.), and this table is to be exhibited in con- 
spicuous places, in and near the court. The amount of the fees 
may be reduced, (s. 37.) 

The amount of salaries to be paid under this act is limited as 
follows : — 1200^. to the Judge; 600/. to the clerk, excepting the 
case of the Judges and clerks of the courts in schedule (A.), and 
travelling expenses, (s. 40.) The fees and fines are to be ac- 
counted for to the treasurer (s. 41.); and the clerk's accounts are 
to be audited and settled by the treasurer, (s. 42.) The treasurer 
of the court is to render his accounts to the commissioners of 
audit (s. 43.) ; and the commissioners of the treasury are to direct 
how the balances shall be applied, (s. 44.) The clerk is to send to 
the commissioners of audit an account of all sums paid by him to 
the treasurer (s. 46.) ; and the accounts, when audited, are to be 
sent to the treasurer, (s. 47.) The suitors' money, if unclaimed 
in six years, is to be applied as part of the general fund of the 
court, (s. 112.) 

in. THE PRACTICE AND PROCEEDINGS OF THE 
COURT. 

The forms of procedure in the courts are to be settled by five 
. of the Judges of the superior courts, (s. 78.) It is not said which 
five, but one of them must be a Chief Justice or Baron. 

1. Summons and Trial. — The Judge is to hold the court 
where Her Majesty shall direct once at least in every calendar 
month, and notices of the days for holding the courts are to be 
put up in conspicuous places, (s. 56.) 
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Every court is to have a seal, and the process of the coctrt is to 
be under the seal of Ihe court, (s. 57.) 

The mode of proceeding is regulated by s. 59., and is as follows: 
— A person desirous of bringing a suit under the act is to apply 
to the clerk of the court, who is to enter in a book kept for the 
purpose, a plaint in writing, stating the names and last-known 
places of abode of the parties, and the substance of the action ; 
every such plaint is to be numbered according to the order of its 
entry, and a summons stating the substance of the action, and 
bearing the number of the plaint on its margin, is to issue under 
seal, according to such form, and to be served on the defendant 
so many days before trial as shall be directed by the rules of 
practice to be made. The delivery of this summons to the de- 
fendant, or in such other manner as shall be specified, shall be 
deemed good service. No misnomer or inaccurate description of 
any person or place in any such plaint or summons shall vitiate 
the same, so that the person or place be therein described so as to 
be commonly known. A summons may be issued, though the 
cause of action may not arise in the district (s, 60.), and processes 
out of the district of the court may be served by the bailiff of any 
other court, (s. 61.) Provision is made for proof of service of 
process out of the district, or in the absence of the bailiff, (s. 62.) 
The Judge alone may determine all questions, as well of law as , 
of fact, unless a jury be summoned, (s. 69.) 

In all actions where the amount claimed shall exceed 5/., the 
plaintiff or defendant may require a jury. (s.70.) The party re- 
quiring a jury is to make a deposit, (s. 71.) The number of the 
jury is limited to five. (s. 73.) 

No person shall be entitled to appear for any other party to any 
proceeding, unless he be an attorney of one of the superior courts, 
or a barrister at law instructed by such attorney, or " by leave of 
the judge ^* any other person allowed by the judge to appear 
instead of the party, but no barrister, attorney, or other person, 
except by leave of the judge, shall be entitled to be heard to argue 
any question as counsel for any other person in any proceeding 
in any court holden under tliis Act. And no person, being an 
attorney, shall be entitled to recover any sum for appearing or 
acting on behalf of any other -person ; and no attorney shall be 
entitled to any sum, unless the debt or damage claimed be more * 
than 40^., or to have more than lOs. for his fees and costs, unless 
the debt or damage claimed shall be more than 5/., or more than 
I5s, in any case ; and in no case shall any fee^ exceeding U. 3s, Gd,, 
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be allowed for employing a barrister as counsel in the cause, and 
the expense of employing a barrister or an attorney, either by 
plaintifF or defendant, shall not be allowed on taxation of costs in 
the case of a plaintiff when less than five pounds is recovered, or 
in the case of a defendant when less than five pounds, or in any 
case unless by order of the judge^ (s. 91.) 

Notice must be given by the defendant of the following de- 
fences, (unless the plaintiff shall waive it,) set off, infancy, cover- 
ture, any statute of limitations, the discharge of the defendant 
under any statute relating to bankrupts, or for relief of insolvent 
debtors. The clerk of the court, on receiving the notice, is to 
communicate the same to the plaintiff by the post ; or by causing 
the same to be delivered at his usual place of abode, (s. 76.) 

On the day of hearing the plaint, the judge shall proceed in a 
summary way and give judgment without further pleading or 
formal joinder of issue, (s. 74.) 

No evidence is to be given of any demand that is not in the 
summons, (s* 75.) But by s. 83. an important extension of the 
rules as to evidence is made with respect to actions in this court, 
it being enacted that the parties thereto, their wives and all other 
persons, may be examined either on behalf of the plaintiff or 
defendant. Parties giving false evidence are to be deemed guilty 
of perjury. 

Suits may be settled by arbitration, and the reference shall not 
be revoked by either party, except by consent of the judge (s. 77) ; 
and the judge may grant time to either party, and may adjourn 
the hearing in such manner as he may see fit. (s. 81.) The 
defendant may pay money into court, and notice of such payment 
is to be given to the plaintiff, (s. 82.) 

The clerk of the court may issue summonses to witnesses 
(s. 85.), and a penalty is inflicted on witnesses neglecting to 
attend, (s. 86.) 

The course of proceeding in case the plaintiff does not appear 
or prove his case is prescribed by s. 79., or where the defendant 
does not appear, by s. 80. 

2. Costs — Judgment — and Execution. The costs of any ac- 
tion, not otherwise provided for, are to abide the event, (s. 88.) 

The judgment is to be final, unless the court direct a new 
trial, (s. 89.) The court may make orders for payment of the 
debt or damages by instalments (s.92.), and, in case of cross 
judgments, deduct the smaller sum and let execution for the re- 
mainder be issued, (s. 93.) 
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Execution is not to issue till after default in payment of some 
instalment, and then it may issue for the whole sum due. (s. 96.) 

The court may award execution against the goods, (s. 94.) The 
effects which may be taken in execution include money and se- 
curities for money, but not wearing apparel, bedding, or tools, to 
the value of 5L (s. 96.) The securities so seized are to be held by 
the high bailiff for the benefit of the plaintiff, who may sue in the 
defendant's name. (s. 97.) Execution may be had out of the jurisdic- 
tion of the court in the manner prescribed by s. 104., with power 
to the Judge to suspend execution, (s. 105.) The sale of the goods 
taken in execution is regulated by s. 106. 

Claims as to goods taken in execution are to be adjudicated in 
the county court, (s. 118.) Provision is also made regarding 
the liability of goods taken in execution under 8 Anne, c. 17. 
Landlords may claim rents in arrear for a limited period, and 
bailiffs making levies may distrain for rent and costs, (s. 107.) No 
execution can be stayed by writ of error, (s. 108.) But the exe- 
cution is to be superseded * on payment of the debt and costs, 
(s. 109.), and [the debtor, on such payment, is to be discharged, 
(s. 110.) 

3. Removal of Plaints. — No plaint can be removed to a su- 
perior court, unless the debt or damage claimed exceed 5i, and 
then only by leave of the Judge of the superior court, on such 
terms, as to payment of costs, giving security for debt or costs, or 
such other terms, as he shall think fit. (s; 90.) 

4. Concurrent Jurisdiction. — The concurrent jurisdiction of 
the superior courts is retained where the plaintiff dwells more 
than twenty miles from the defendant, or where the cause of 
action did not arise whoUy or in some material point within the 
jurisdiction of the court within which the defendant dwells or 
carries on his business, or where an officer of the court is a party, 
(s. 128.) 

If an action be commenced in a superior court, except as last 
mentioijed, and a verdict be found for less than 20/., if the action 
be founded on a contract, or less than 5/., if founded on tort^ the 
plaintiff shall have judgment but no costs; and if a verdict shall 
not be found for the plaintiff the defendant shall be entitled to his 
costs as between solicitor and client, unless in either case the Judge 
shall certify that the action was fit to be brought in the superior 
court, (s. 129.) This section preserves the jurisdiction of the 
superior courts. 

5. Penalties and Fines, — Power of committal for contempt of 
court is given by the 113th section, and a penalty is inflicted for 
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assaultiiig bailifiTg, or rescuing goods taken in execution, (a, 114.) 
The bailifrs are made answerable for escapes and neglect to levy 
execution (s. 115.)» and remedies are provided against, and penal- 
ties inflicted on bailiffs and other officers for misconduct (s. 116.), 
and on officers for taking fees besides those allowed, (s. 117.) 

The payment of any fine is to be enforced in like manner as 
the payment of any debt adjudged in the court, (s. 87.) Penalties 
and costs may be recovered before a justice, and levied by distress, 
(s. 130.) In default of security, the offender may be detained 
till return of warrant of distress (s. 131.); and in default of suffi- 
cient distress, the offender may be committed to gaol for any time 
not exceeding three months, (s. 132.) Penalties not otherwise 
applied, are to be paid into the general fund. (s. 133.) Justices 
may proceed by summons in the recovery of penalties (s. 134.) : 
a form of conviction is given in s. 135. ; but the proceedings are 
not to be invalid for want of form (s. 136.) ; neither is a distress 
by virtue of this act. (s. 137.) 

The reader has now a summary of the provisions of this 
act before him. He will see that it is an extensive scheme. 
It is^ in fact^ a great experiment : it must be admitted^ that 
it breaks in upon many of our established notions. Neither 
will it be an easy act to carry into execution. A new prac- 
tice has not only to be framed, but to be acted on. The 
whole range of the common law, with some few exceptions, 
is to be dealt with by these courts ; and in the back-ground 
appears the possibility of additional duties in equity and 
bankruptcy. In the Judges no mean capacity, no small share 
of judgment and learning, no trifling acquaintance with 
mankind will be required. We do not, however, despond : if 
properly worked, these courts will be a great instrument of 
extending justice throughout the land, placing millions under 
the protection of the law, from which they are now prac- 
tically excluded. The act is a measure demanded by the 
absolute wants of the time, and it was necessary that the 
attempt should be made. We believe, further, that the pro- 
fession is fully adequate to meet the demand that will be 
made upon it for Judges ; and that there is the proper dis- 
position on the part ®f the government to consider the 
measure, not as a mere piece of ordinary patronage, but to 
secure the best services that can be obtained. 
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The most difficult queatiou raised by the act in some 
quarters, is one which we are not at all desirous of avoiding. 
What effect is it to have on the profits of the profession? 
Now we are by no means indifferent to those profits. It is 
for the interest of the public that the profession should be 
supported in a proper position. The best services must be 
secured by the usual inducements ; a competent^ trustworthy, 
and honest body of practitioners must be supported. On be- 
half of the public, and on behalf of ourselves as practitioners 
in various ranks and departments of the profession, we make 
this demand If then this act will injure the profession in 
this respect, it will do harm to the public and not good. The 
question is, will it have this effect ? The fees provided both 
for counsel and attorney are low. Are they so low as to 
exclude the necessary and proper class of practitioners ? But 
this brings us to another question. What is the present 
state of the profession in all its branches ? Is it a satisfactory 
one to the majority ? Is it not notorious, that the great bulk 
of both branches have little or nothing to do? How then 
can this act injure the great majority ? That it may deprive 
some of the circuits of some of their business is quite possible.^ 
That it may injure some of the London agents we think ex- 
ceedingly likely. We shall be sorry for this ; but still, this is 
not the profession. It is for the honour and interest of that 
profession that all its members should be properly supported: 
if they are not so, irregularities occur which reflect discredit 
on the whole body. Now if this act distributes employment, 
it will prevent this, and thus do good. So far from injuring 
the profession, we conceive it is quite possible that the act 
will greatly benefit it ; that it will call into action and em- 
ployment hundreds, if not thousands, of competent persons* 
If rumour speaks correctly, the number of applications, both 
for judgeships and clerkships, has already far exceeded the 
number of places to be given away. A considerable propor- 
tion of the whole number of barristers eligible have, it is 
said, applied, and a proportionate number of attornies are also 
expectants. Does not this prove that we shall have no want 
of practitioners in these courts ? It is very proper that some 
splendid incomes should be made in both departments of the 
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profession, and this will ever be the case : but we do not hold 
this to be essential to the respectability of the prbfessioii ; 
and, low as the fees are, we believe that every one of these 
courts will be attended by a body of regular and constant 
practitioners of both branches, many of whom, it is true, may, 
for the first time, have the gratification of having clients, and 
may also turn out fully deserving of having them. Thus it 
may be, that by means of this act the profession may be 

BEGEl^ERATED. 

We do not altogether participate in the gloomy views of a 
northern contemporary *, who, alluding to the present state 
of the profession, considers that " the system is tottering to 
its fall; that powerful causes of dissolution, internal and 
external, are at work, and that it will require a decided and 
simultaneous effort on the part of its natural defenders, the 
Judges and the Bar, to postpone, much more arrest the catas- 
trophe." Still we think the state of the profession, from the 
number of its unemployed members, is far from satisfactory. 

But while we are desirous of supporting this measure, we 
must guard ourselves against misconstruction^ In cannot be 
intended, by any clause of this act, to exclude qualified prac- 
titioners from these courts. "We consider the advocate and 
the attorney to be an essential part of the court. It is re- 
verting to a time of barbarism to throw all the duty and all 
the responsibility on the Judge. It may be necessary that 
the scale of fees should be regulated, and should be low, but 
both classes of practitioners should be invited to the court. 
Further, if it turns out that the fees mentioned in the act 
are not sufficiently remunerative, they must be increased. 
We believe that the fees paid in the superior courts are too 
high ; still, if a proper fee is not secured for the services per- 
formed, it will be obtained indirectly if it is not given directly. 
Now, holding these opinions, we cannot look, without some 
doubt, upon the ninety-first section, given antey p. 204. 

The effect of this section appears to be, that a barrister or 
attorney has a right to appear, but that no other person has 
that right without leave of the Judge ; and that not even a 
barrister or attorney can argue any question as counsel with- 

* Kdinburgh lleview for October last. 
VOL. V. P 
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out sudi leave. This seetion we OQnceiye will xiot be easjr 
to carry into execution. So far as excluding all persons not 
being barristers or attorneys, it is plain enough ; but when 
after appearing, argument from the counsel begins and sts^ 
ment ends, it is difficult to say. We have heard it said of 
one eminent man that his statement was worth any. other 
man's argument ; and this is true in a smaller degree of many. 
Unless this power be given to a judge in terrorem^ we know 
not what other use it can be of. Justice cannot, in our 
opinion, be effectively administered without the presence of 
professional assistance ; yet we can conceive it possible that 
this power may be used oppressively, and we should certainly 
be glad to see it taken away or modified. But this is not the 
only difficulty in this clause. 

" A question," says Mr. XJdall, " arises as to what the fees men- 
tioned in this section are to be a remuneration for : — Are they to 
be the remuneration for investigating whether a party has a cause of 
action, €L8 well as the conducting the action in court, or are thej 
the remuneration for doing the business in court only? The 
former construction would lead to considerable absurdity. Take, 
for instance, the case of replevin for a distress, damage faisant 
The client consults his attorney. If the attorney advises that 
his client has a good case and goes on to trial, he cannot recover 
his fees for advising and investigating, although the party suc- 
ceeds *, but if he advises him he has no case, he can. Or supposing 
he advises him that he has a good cause of action, but declines to 
be the attorney in the new court, he could recover more if he 
declined to go on than if he were successful in the action,*^ (p. 71.) 

We are induced to agree with Mr. Udall that the only 
way of escaping from the absurdity is to construe the words 
** appearing or acting in court " in a strictly literal sense. 
The carrying out this clause into practice is no doubt one 
of the great difficulties of the act i, and we trust that the 
construction given to it will be that most favourable to 
the profession, because justice and good sense both incline 
that way. 

"We have also to notice as a questionable point in the act 
that no appeal is allowed from these courts. 

1 See some sensible obserTations as to this in ** The Jurist," vol. x. p. 341. J 
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Some impatience is being manifested by the public for 
bringing the act into immediate operation. It is to be 
observed, however, that before this can be done, two things 
are necessary. The districts of the courts must be ascer- 
tained, and the rules of procedure must be settled by the 
Judges of the superior Courts ; neither of which operations 
can be instantly performed. We believe that no time was 
lost in endeavouring to ascertain the first point. Two gentle- 
men, pecuKarly competent for the duty, were, immediately 
the act came into operation, intrusted with the details ^ and 

* The following official commumcatioii was made by the Lord Chancellor, 
soon after the passing of the act : — 

" Wimbledon, September 16. 1846.. 

" Sir, — It is the intention of her Majesty's Government to proceed forthwith 
to pnt in execution the act recently passed for the recovery of small debts. 

" The first thing to be done is the division of the country into convenient dis^ 
tricts, which wiU be made by the]1|authority of the Queen in Council ; but it is 
advisable that the final consideration of the subject should be preceded by scime 
local inquiry, in order that a consistent scheme may be brought under the notice 
of her Majesty's advisers. 

** It is my wish that you should undertake to conduct these inquiries, lor 
which you are well qualified, by your knowledge of the details of the Act, and of 
the several local Acts which it will supersede. 

** I annex the particulars of a set of districts with which I have been fur- 
nished; from which, combined with the verbal instructions which you have 
received from me, you will perceive the principles on which I wish the division 
to be proposed. 

" Tou will endeavour to ascertain from those persons who appear to you most 
liliely to be able to furnish correct and disinterested information, how far these 
districts are likely to prove convenient, and what alterations may be deemed 
desirable. You will be careful to remind those whom you consult that this 
inquiry is merely preliminary, and that full opportunity will be given for the 
representations of all parties concerned, after the formal notice required by the 
Act shall have been given in the Gazette, of her Majesty's intention to take the 
matter into consideration. 

" I have not thought it necessary that you should be furnished with more 
formal authority than this letter for instituting these inquiries, not doubting 
that you will meet with ready co-operation from all persons capable of assisting 
you, in obtaining for her Majesty's Government the means of perfecting this 
nieasure, the proper adjustment of which imports so highly to the common 
advantage. *' I am, &c.. 

** J. E. D. Bethune, Esq. &c. &c. &c." (Signed) « CoriwrHAM. 

Mr. Bethune associated with him Captain Dawson, R, K., the assistant Tithe 
Commissioner, and proceeded to address the following letter to various local 
ftttthorities : •«- 

r 2 
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we understand that they are very nearly completed. It is 
highly to the honour of these gentlemen that they have per- 
formed this important service gratuitously. When the 
districts are completely mapped out and finally approved of, 
it will then be necessary that notice should be inserted in the 
Gazette of the intention to make the district according to 
s. 8., antey p. 197. ; but as the local authorities will have been 
previously consulted, it is probable that the districts will be 
conformable to the necessities of the case. Population, and 
not area of space has, we understand, been the basis of the 
arrangements, and fewer districts than were at first calculated 
have been found to be sufiicient. The registration districts 
have been mac!e the basis of the districts of the new courts, 
and we understand that it is the intention that no one should 
have to travel more than ten miles from the court to which 
he has occasion to resort. 

That these districts should be rightly settled is extremely 
important ; the Act of the previous session, 8 & 9 Vict. c. 95, 
having entirely miscarried from its being defective in this 
point. When this is done, but not till then, as we appre- 
hend, the Lord Chancellor will make the appointments of 
the Judges. He may bring the Act into operation all over 
the country at once, or he may do this gradually and from 
time to time. Of course we have no means of knowing his 
Lordship's intentions as to this ; but if the Act is brought at 
once into operation, there is, perhaps, a better chance of 

« Gwydir House, Whitehall, 22d September, 1846. 

" Sib, — The annexed letter wiU inform you that I have been requested by 
the Lord Chancellor to collect such information as may enable him to lay before 
the Queen in Council a scheme for the division of England into districts under 
the Small Debts Act. I shall be much obliged to you if you will send me a list 
of the towns in which petty sessions are usually held in your county, and of the 
name and address of the clerk to each bench of magistrates. 

" I should also be glad to receive copies of the notices relative to the revision 
of the voters* lists which have just been circulated by the revising barristers. 

** These documents will assist me in preparing a statement, which I hope to 
be able to send down to you, accompanied by a map, in time for the meeting of 
the magistrates at their ensuing Michaelmas sessions. 

" I have the honour to be. Sir, 

" To the Clerk of the Peace « your obedient Servant, 

for the County of ." «* J. E. D. Bethune. 
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establishing a uniform practice^ which is highly important. 
So far as to the districts. 

As to the rules : these, we apprehend, have not been so easy 
a matter to forward. The Act passed when most of the Judges 
were on circuit, and were looking forward to their long 
vacation. To sit down and prepare a Code of Practice for 
Small Debt Courts, judging by our. own feelings, would 
have been about the most detestable relaxation that could be 
conceived. With minds jaded and overworked, with bodies, 
every inch of which outside and inside required a respite from 
work, and change of place, it was a little too much to suppose 
that this could be possible ; but now the judicial mind and 
body, refreshed by the sight of the snows of Switzerland, the 
waters of the Rhine, the air of Italy, the pleasures of France, 
the sweetness of our own lakes, the varieties of our watering- 
places, revived, in fact, by all the joys of the long vacation, 
invigorated by exercise, stimulated by inniunerable victories 
over partridge and pheasant, redolent peradventure of grouse 
pie, — we say that, perhaps, in the latter end of the month of 
October some way may have been made with the new Rules 
and Orders. Still, we doubt whether the Act will be brought 
into operation before Christmas. But we hope that, with the 
new year, the new courts may come into existence. 

We now bring this Article to a close with one other obser- 
vation. The institution of these local courts, we think, will 
render another change necessary : this is the compilation of a 
complete Digest of the Common Law. This should be 
undertaken by the Government, for without it we can have 
no settled or uniform law in this country. 
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[In conducting this Journal we Aall be willing under tbu head to insert anj 
letters in opposition to the Tiews maintained in our pages. But of course we 
expect that any such letters shall be in temperate language ; and we may also 
hint that they must not be too long, as ^the space to be devoted to them is very 
limited.] 



MR. STEWART'S LETTER TO OWNERS OF LAND. 

A few Words to the Members of Agricultural Societies and others 
interested in Land.^ 

Gentlemen, — The Act which allows a free trade in corn has 
passed. It may be regarded by you with different feelings — by 
many as the harbinger of ruin, by some as the commencement of 
a sounder state of things ; but it is now the law of the land, and 
it cannot be supposed that a measure sanctioned by the leaders of 
the two great parties in the state will be repealed without a trial, 
even if temporary circumstances did not greatly favour this view. 

But there is a point to which you can immediately direct your 
efforts, and which, I think, I shall be able to show you, you may 
reasonably hope to carry. We are to have free trade in the 
produce of the land, — let us also have free trade in the land itself. 
You all know that the buying and selling of land is at present 
any thing but free ; you all know the expense and delay which 
now embarrass all dealings in land. Is it not worth your while to 
consider whether these must be submitted to as inevitable evils ; 
or whether, by taking the proper pains, you cannot materially 
lessen them ? I need hardly say that if this can be done, you, as 
the owners of land, will be benefitted, and that every thing that 
gives greater facility to the transfer of land will enhance its value. 

* This address appeared, for the first time, in the Times of the 22d of October 
last. As it has attracted considerable attention, we think it may be useful to 
reprint it here, as a more permanent record. We agree with every word it 
contains, and so will the great body of the profession. We will only address to 
Mr. Stewart one word, " Persevere." It is an important clement of success, 
that the great organ of public opinion which first gave it circulation has pro- 
raised assistance, and that the press of all shades of party appear willing to 
co-operate. 
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E you can buy land more easily, or sell land more easily, or 
borrow money more easily on your land, this is a direct benefit 
to jou, for persons interested in land usually wish to buy it, or 
to sell it, or to enjoy it, and to render it ayailable for their ne- 
cessities. 

What, then, is the state of the law as to land? Is it clear, and 
simple, and easily understood, or is it difficult to comprehend? 
You know, if you are wise men, that you know- nothing about it ; 
that the law relating to it, so far from being simple or easily com* 
prehended, is the most difficult branch of our jurisprudence ; that 
many lawyers profess not to be well acquainted with it^ and that 
this responsibility is thrown on a comparatively small number 
even of the learned profession. Now, I think you will agree with 
me that this is not as it should be ; the laws relating to property 
should be few and simple. Intricate and difficult questions will 
no doubt arise in civilised states ; but the familiar transactions, 
the sale and the mortgage, should be easily understood and easily 
performed. We know they are so in personalty, in produce, in 
stock in the funds. Is it absolutely necessary that the purchase 
and mortgage of land should be so difficult and so expensive as 
they now are ? The law as to suits and actions may be hard and 
vexatious ; but then few people after all go to law, but almost all 
are, more or less, interested in land. 

What spell then binds the land of this country? We cross 
over to Belgium, to Prussia, to France, and we find that the 
transfer of land in those countries is nearly as easy and simple as 
that of stock in the funds. The Government of those countries 
demands a larger sum in the shape of stamp than in England, and 
this may or may not be a proper mode of raising revenue ; but, so 
far as relates to the acts of the parties, the expense and delay are 
very inconsiderable. This has been brought out in a striking way 
in making purchases of land for railways, of which the same 
persons are directors in England and in France or Belgium. Now, 
what is the result of this increased facility of transfer ? We find 
that land is more valuable in France, in Belgium, and in Prussia 
than in England ; it fetches more in the market, and money can 
be borrowed on land at a much easier rate there than here ; and it 
is not unreasonable to attribute this, at all-events, in part to the 
difference in the law. If, then, land is susceptible in one country 
of a ready transfer, and not in another, there is something wrong 
in the law of the country in which it is impeded, and I hope to 
show you what it is in our law which occasions this loss and 
inconvenience to the holders of land. 

p 4 
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The primary rules of our law relating to real property in this 
country are all founded on the feudal system. The policy of that 
system was. to restrict alienation, and in some cases actually to 
prohibit it. It looked upon the transfer of land with disfavour, 
and it was only by slow degrees that land was emancipated from 
its most rigorous rules. Many of them have been evaded aftjer a 
clumsy fashion, and indeed the. history of the law down to the 
present time, is a. series of struggles to evade them ; but to this 
day, on every alienation of freeholds, the rules established by the 
feudal system mitst he borne in mind, and in the alienation of copy- 
Isolds these are in full force. The spectre of feudality still haunts 
the land, clanking its chains, and rising at the most unforeseen 
moment to scare the lawful owner from doing what he will with 
his own. 

Let it be remembered that down to the end of the reign 
of of Henry YIII. no one could will his freehold lands, and that 
down to the 55th of George HL no one could will his copy- 
hold lands without a previous surrender ; and down to the first 
year of the Queen no one could will his customary lands without a 
previous surrender ; that so late as the reign of King William IV. 
an entail could not be barred except by a fictitious suit called a 
fine or a recovery ; that down to the fourth year of the reign of 
Her Majesty two deeds were usually] employed instead of one in 
the most simple dealing with land ; that down to the commence- 
ment of this year those useless phantoms termed " outstanding 
terms for years," were in full activity; and that now, according to 
the established practice, before an acre of land can be sold, its 
history for the last sixty years, at least, must be told. 

But I am sure I need not say any more as to this. You all 
know, by woeful experience, the present state of the law as to real 
property, and it is sufficient to say, that if its present rules are 
strictly carried out, they render many small interests in land ab- 
solutely unsaleable. The only way of dealing with these is to 
dispense with ceremonies considered necessary in larger sales, and 
to take them on trust, without any inquiry as to title at all. How 
then can this state of things be remedied ? 

I conceive we should all endeavour to obtain — 

1. Simplicity and uniformity of tenure. 

2. Easy, cheap, and expeditious modes of transfer. 

3. Shorter, and more simple deeds. 

, 4. A greater certainty as to time in completing the sale and 
mortgage of land. 

5. Some mode of shortening inquiry as to title. 
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In order to gain these desirable objects, let me direct your 
attention to one or two points which will help us in obtaining 
them : — 

1. A general map of the country should be made. This exists 
in e^ery civilised land, and greatly facilitates and simplifies all 
dealings with land. Several recent investigations, as the Tithe 
Commutation, the Enclosure of Commons, and, in Ireland, the 
Ordnance Survey, will be found serviceable as to this. A state- 
map would assist other changes ; but it would be exceedingly useful 
as a measure by itself. 

2. A general registry of titles should be established. This will, 
when once it comes into effectual operation, shorten both deeds 
and title. This also exists in every other civilised country, and 
even, in an imperfect form, in Scotland and Ireland. 

3. Proper consideration should be given to the whole subject by 
competent and unprejudiced persons employed by government. 

You will see that the times favour the chance of obtaining 
your reasonable demands in this matter. In Scotland there is a 
strong desire to get rid of entails ; for here the feudal law presses 
on the land even more severely than with us. In Ireland the 
whole law of tenure is in a confused and unsatisfactory state, and 
enlightened persons are demanding laws which will facilitate the 
transfer of land, as a panacea for many of her present heavy 
troubles. In England, a committee of the House of Lords unani- 
mously reported last session in favour of " a thorough revision of 
the present system of conveyancing." A little exertion, then, is 
alone wanting. For who is to oppose you ? 

The landed interest will not oppose any measure for the 
benefit of the land. The mercantile body have always been fond 
of investing their savings in the purchase, and of lending their 
monies on the. security of land. Even the lawyers are beginning 
to find out it is not their interest to thwart measures which will 
multiply all dealings in land tenfold. The present ministry will 
not withstand a strong and earnest appeal to them. All, then, 
that is wanted in this juncture is, that the appeal should be made. 
All that is wanted is a little exertion. Let us, at all events, insist 
that these matters should be fully inquired into ; and if this inquiry 
results in raising the value of your land to the price that it fetches 
on the Continent, you will perhaps have the less reason to regret 
the present crisis, which will have enabled you to carry the mea- 
sures to which I have referred. 

I am. Gentlemen, your most obedient Servant, 

JAMES STEWART. 

Lincoln's Inn, Oct. 21. 
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1. Wright v. Tallis. 1 Common Bench Rep. 893. 

Copyright — Fraudulent Description. 

This is a case of considerable noveltj in a court of law, and the 
principle established bj it is of great value to the public. Quackery 
and false representations in matters of mere commerce have 
already received effectual discouragement in Courts of Ekjuitj ; and 
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the case before us shows that Courts of Law are equally ready 
to deny their support to rights or claims based in fraud and false- 
liood. The principle was exemplified in Fidding v. How ', where 
the plaintiff made a species of mixed tea, and vended it with great 
success, under the title of Howqua's Mixture. Had he stopped 
there, he would have at least been safe : but he proceeded to issue 
labels and advertisements containing false statements respecting 
the composition of the mixture and the mode of procuring the 
ingredients. Afterwards on How & Co. selling teas under the 
same name of Howqua's Mixture, Fidding applied to the Court 
of Chancery for an injunction to restrain the sale. But the Vice 
Chancellor of England (Sir L. Shadwell) refused the relief. 
" There has been," said His Honour, " such a degree of represen- 
tation, which I take to be false, held out to the public about the 
mode of procuring and making up the plaintiff's mixture, that, in 
my opinion, a Court of Equity ought not to interfere to protect 
the plaintiff until he has established his title at law as between 
the plaintiff and defendant : the course pursued by the defendant 
has not been a proper one : but it is a clear rule laid down by 
Courts of Equity not to extend their protection to persons whose 
case is not founded in truth. And, as the plaintiff in this case 
has thought fit to mix up that which may be true with that which 
is false, in introducing his tea to the public, my opinion is, that 
unless he establish his title at law, this court cannot interfere on 
his behalf." A similar decision was subsequently pronounced by 
Lord Langdale, M. R., in Perry v. Truefitt 2, where the plaintiff, 
as the proprietor of a composition, called Mexican Balm, for the 
improvement of the growth of human hair, published advertise- 
ments on the wrappers of the bottles, alleging that the article was 
made from foreign and rare herbs, according to the receipt of the 
eminent German physician, Von Blumenbach, and that a near 
relation of that person had communicated it to the plaintiff. In 
that case, and notwithstanding the impropriety of the defendant's 
conduct in selling the article without the plaintiff^s permission, 
the Court refused to give any assistance to the plaintiff, and left 
him to suchTcmedy as he could obtain from a Court of Law. The 
case of Wright v, Tallis, now under consideration, goes far to show 
that the plaintiffs in Fidding v. How, and Perry v. Truefitt, would 
have been equally remediless at law. Wright and Tallis were 
both of them booksellers and publishers ; and Wright claimed the 

* 8 Sim. 477. • 6 Beav, S6, 
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copyright of a book, called "Evening Devotions," purporting in 
the title-page to be from the German of Sturm, author of the 
Morning Devotions, and to be translated by R. H., Esquire. To 
this book there -was a preface eulogising at great length the com- 
positions of Sturm, and announcing the Evening Devotions as the 
work of the same " inspired writer." The defendant pirated this 
publication ; and on an action for the infringement of the copy- 
right, the defendant pleaded that the work was not a translation by 
R. ' H. of any original work of Sturm, but was wholly composed 
by R. H. in the English language, and that there never was any 
work of Sturm, or of any foreign author of which the book in 
question was or could be a translation. To this plea the plaintiff 
demurred, and in the course of the argument, the above-cited 
cases were quoted, with many others relating to blasphemous or 
obscene publications. Reference was also made to Walpole's Cas- 
tle of Otranto, and De Foe's Robinson Crusoe, the former of which 
purported to be a translation from the Italian, and the latter was 
expressed to be composed by the adventurer himself. Tindal, 
C. J., mentioned also that BuUer's Nisi Prius was considered to be 
the work of Mr. Justice Bathurst ; and he enquired if it could 
therefore be said that there was no copyright in it. 

His Lordship afterwards gave judgment in the following terms : 
*' The question raised upon this record is, whether the plaintiff 
can have a right of action against the defendant for pirating this 
work ; or, in other words, whether the plaintiff has a valid and 
subsisting copyright in this work. The question is one of the 
first impression, and cannot be said to be free from considerable 
difiiculty. But, upon the best consideration that we can give it, 
and reasoning ftom principles which appear to have an analogy 
with the present subject matter of inquiry, we think that the 
plaintiff has no ground of action. The plea alleges that the plain- 
tiff made false representations to the public with respect to the 
work, for the object and purpose of imposing on the public, and of 
inducing them to give large prices for the copies which they pur- 
chased. And it further alleges that the plaintiff at the time (as it 
is obvious, from the facts stated, he must have done) knew such 
his representations to be false. All these allegations are admitted 
by the demurrer to be true, — the false assertion and representa- 
tion on the plaintiff's part — his knowledge that such assertion 
and representation were false — and that the act was done from a 
base and unworthy motive, namely, that of obtainhig money from 
the public by this false pretence. The first observation, therefore, 
that arises is, that the present case is perfectly distinguishable 
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from those which have been referred to at. the bar of books of 
amusement or instruction having been published as translations, 
whilst they have been, in fact, original works ; or having be§n 
published under an assumed instead of a true name. Such was 
the instance given of the Castle of OtrantOy professing to be trans- 
lated from the Italian ; and such is the case of innumerable works 
published under assumed names — voyages, travels, biography, 
works of fiction or romance, and even works of science or instruc- 
tion ; for in all these instances the misrepresentation is innocent 
and harmless. There is not found in any one of these cases any 
serious design on the part of the author to deceive the purchaser, 
or to make gain and profit from him by the false representation : 
the purchaser, for any thing that appears to the contrary, would 
have purchased at the same price if he had known that the name 
of the author was an assumed and not a genuine name, or had 
known that the work was original and not translated. And, in- 
deed, in most of the cases that can be put, the statement is not 
calculated in its nature to deceive any one, but is seen, upon the 
very first glance, to be plainly and manifestly fictitious. In those 
cases, therefore, it was perfectly indifferent to the public whether 
the representation was true or not ; and, in all probability, the 
book would have obtained an equal sale whether it was a transla- 
tion or an original, whether the name of the author was assumed 
or genuine. But in the case before us, no one of these observa- 
tions will apply. The facts stated in the plea import a serious 
design on the part of the plaintiff to impose on the credulity of 
each purchaser, by fixing upon the name of an author who (once) 
had a real existence, and who possessed a large share of weight 
and estimation in the opinion of the public. The object of the 
plaintiff is not merely to conceal the name of the genuine author, 
and to publish opinions to the world under an innocent disguise, 
but to deceive the public, by inducing . them to believe that the 
work is the original work of the author whom he names, when he 
himself knows it not to be so, to obtain from the purchaser a 
greater price than he would otherwise obtain. The transaction, 
therefore, ranges itself under the head of crimen falsi. The pub- 
lisher seeks to obtain money under false pretences ; and as not 
Only the original act of publishing the work, but the sale of copies 
to each individual purchaser, falls within the reach of the same 
objection, we think the plaintiff cannot be considered as having a 
valid and subsisting copyright in the work, the sale of which pro- 
duces such consequences, or that he is capable of maintaining an 
action in respect of its infi-ingement We think the best pro- 
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tection that tiie law can affiird to the public against snch a fraud 
as tiiat laid opat bj tiiia plea, is to make the practice of it iinpro« 
fitable to its anthiK'." — Jndgment for the defendant. 



2. Steeue v. Hambr. 14 Mees. & W. 831. 

Jaad Stadt Campntf — Atdkonhf, 

The directors of a conetery companj were by the 46th section 
of the Act of Incorporation empowered ^ to make contracts and 

bargains touching the undertaking and to do and transact 

all other matters and things which shall be requisite to be done 
and transacted for the direction and management of the affairs of 
the said companj and of said directors." They were also espe- 
cially empowered to raise money on the credit of the undertaking 
by mortgage. The Court of Exchequer held that the 46th section 
gave no authority to the directors to raise money for the purposes 
of the undertaking, by acc^ting or indorsing bills of exchange. 

3. Fay r. Prentice. 1 Common Bench Rep. 828. 

NmmmDi — Emcnadmmd fly caerkamgimg BmU&mg. 

The law infers damage whenever a man's rights are obstructed 
or encroached upon, and therefore in an action on the case for any 
such obstruction or encroachment^ it is not necessary to prove 
special damage or actual injury ; and where special damage is al- 
lied, but there is a failure in the proof, the presumption of law 
will supply the defect in the evidence. Were it otherwise, the 
party whose rights are prejudicially affected or invaded might be 
precluded from his remedy by the casual non-user of them for a 
given time. This doctrine is very clearly illustrated by the case 
before us. In May, 1844^ the defendant being possessed of a 
messuage built up to the extreme boundary of his own land, 
erected an ornamental cornice upon the messuage in such a form 
as to jut or project about 14 inches over the plaintiff's garden 
immediately adjoining. The declaration alleged that by reason of 
this cornice rain water flowed thence into the garden, and so in- 
conmioded the plaintiff in the enjoyment thereof. At the trial 
the plaintiff attempted to prove that the plants and gravel-walks 
in his garden were injured by the dripping of rain from the 
cornice ; but, on cross examination, none of the witnesses would 
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swear that any rain had fallen on the plaintiff's garden from the 
time of the erection of the cornice down to the commencement of 
the action on the 2d of July, 1844. It was therefore contended 
that the plaintiff ought to be nonsuited^ the injury complained of 
in the declaration not having been sustained by the evidence. 
Tindal, C. J., however, refused to nonsuit the plaintiff, but re- 
served the pointy and left it to the jury to say whether or not the 
plaintiff had been injured by the dripping of rain from the cornice, 
or by reason of the projection itself, which latter, he intimated to 
be a sufficient cause of action, as the plaintiff was thereby prevented 
from building to the extremity of his own land. The jury gave 
a verdict for the plaintiff with 40«. damages. A rule nisi for a 
nonsuit, on the ground suggested at the trial, was afterwards 
granted by the Court of Common Pleas, but, on cause being shown, 
the rule was, aftier full argument, discharged. Cresswell, J. ^^ The 
declaration in this case discloses that which is the subject-matter 
of an action upon the case, both as respects the falling of rain 
upon the plaintiff's garden and the overhanging of the cornice. 
The introduction of the particular allegation of damage from the 
dripping of rain, does not exclude evidence of general damage 
resulting from the erection of the nuisance. In Bateman's case ^ 
the Court say that damage was necessarily to be presumed from 
the overhanging of the defendant's house over the house of the 
plaintiff's. So here, in the absence of evidence to the contrary, it 
must be presumed that the projecting of this cornice over the 
plaintiff's garden is a nuisance and injury to him." Rule dis- 
charged* 

4. Allpoet r, Nutt. 1 Common Bench Hep. 975. 

JSom-'raeing »• JjoUery, 

In this case a direct decision has been pronounced upon the 
illegality of the sweepstakes or little-go lotteries, which are es- 
tablished at so many public-houses in London and elsewhere, with 
reference to the races at Epsom, Doncaster, and elsewhere. The 
scheme as stated in the plea to an action by the plaintiff against 
the treasurer |or stakeholder for 100/. as money had and received 
to the plaintiffs use, was described in the following terms. The ad- 
venturers or subscribers were 155 in number. Each subscriber 
contributed 1/L and paid his money to the defendant as treasurer. 
Before the race the name of each horse entered was put on a 

> 9 Co. Rep. 5S6. 
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separate card^ making together 155 cards, which were placed in a 
box and mixed up in one general mass. In like manner the 
names of the subscribers were written on separate cards, making 
together 155 cards, which were also mixed up and placed in a box 
in one mass. After this process, two disinterested persons drew 
out the cards as chance directed, first drawing out a horse-card, 
and then a subscriber's card until all the cards should be drawn, 
and eventually the subscriber, v/hose name was drawn out next 
after the drawing of the card containing the winning horse's name, 
became entitled to receive a prize of 100/. out of the money paid 
to the treasurer. The plaintiff averred that on the 15th of 
May, 1844, the race in question (the Derby) was run at Epsom 
and won by Running Rein, whose name, was on the horse-card 
drawn out next immediately before the plaintiff's, name was 
drawn. Under these circumstances he sued .the treasurer for the 
100/. prize. The defendant, however, pleaded the illegality of the 
transaction within the various statutes against lotteries. To this 
plea the plaintiff demurred ; but judgment was given for the 
defendant. The Court decided that the adventure was a lotteiy 
and in express contravention of the statutes 10 and 1 1 TV. 3. 
c. 17., and 42 Geo. 3. c. 119. ; and also, that the plaintiff could 
not by law recover the money as a legal bet upon the winning 
horse, it being, if a bet, a bet by which he would recover 100/., 
and so being in violation of the statute 9 Anne, c. 14. 



5. DoBsoN V. Groves, and The Queen v. Dobson. 6 Q..B. 637. 

Arbitration — Judicial Conduct, 

At one of the meetings on the reference to arbitration in this 
case, which related to the construction of a floating-pier at Green- 
wich, both parties declined to call the under water-bailiff of the 
City of London as a witness ; whereupon the arbitrator stated that 
he should himself examine him, and appointed a meeting for that 
purpose. At that meeting the arbitrator examined the under 
water-bailiff, but refused to allow the defendant's attorney to cross- 
examine. A few days after, and before the awards were made, 
the arbitrator had another meeting with the under water-bailiff, 
but not in the presence of the parties, except a special pleader who 
had before appeared for one of the parties, but did not on the 
present occasion attend professionally. Rules were obtained to 
shew cause why the awards should not be set aside, on the ground 
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of irregularity on the part of the arbitrator in holding these meet- 
ings in the absence of the parties or their attorneys ; and on cause 
being shewn the awards were set aside. Lord Denman, C. J. 
"An important principle is involved in this application. When 
the rule was moved for, no imputation was cast upon the motives 
of the arbitrator ; but the facts stated threw great doubt on the 
validity of the award. It has been ingeniously argued that we 
may get rid of the difficulty by limiting the effect of the objection 
to certain points only ; but I think that Cannot be done in the pre- 
sent case. It is clear that the arbitrator held a meeting on the 
3d of October, for the purpose of making up his mind on one of 
the subjects referred ; a gentleman was present who had acted as 
advocate in a former stage of the reference. The arbitrator said 
that nothing which passed on that meeting would influence his 
decision : but I think that no information ought to be received at 
all under such circumstances, unless the arbitrator has an express 
power reserved for that purpose, or the parties agree that he shall 
exercise it. The proceeding is quite different from that of con- 
sulting a legal friend on the framing of the award ; that is legiti- 
mate : but -here the conference is on something to be done by the 
consulting party, as arbitrator, on the matters referred : it turns 
upon a point in the cause on which a bias may be given to his 
mind without the possibility of its being removed. * * • 
I think that on this subject we can draw no line, but must abide 
by the general principle, and oppose all attempts to explain, by 
the bearing of particular parcels of evidence, whether the inquiry 
had, or by any probability might have had, an effect upon the 
arbitrator's decision. When once the case is brought within the 
general principle by a possibility that the arbitrator's mind may 
have been biassed, there is a sufficient objection. It is suggested 
that the complaining parties waived their right to ob'ect by not 
protesting before the award was made. Where an irregularity 
takes place at a meeting of all the parties, and is passed over, that 
observation may apply. But where a party wishing to be present 
has been excluded from the meeting, the opportunity of setting 
right what was in'egular is past. The mischief was done at the 
time, and cannot be removed." Rule absolute. 

6. The Queen v. the Justices of Hetitfordshire. 6 Q. B. 753. 

Judicial Conduct — Hearing by Magintrates having an Interest, 

At the Quarter Sessions for the county of Hertford, an appeal 
was heard against an order of two of the justices, directing that 
VOL. V. Q 



2'2Q Selection of Adjudged Points. 

part of a rate should be paid by the surveyor of the highways of 
Bygrave^ to the commissioners of the Baldock and Boumbridge 
turnpike trust, for the repair of such part of the turnpike road as 
lies within that parish. One of the magistrates before whom the 
appeal was heard, had joined in making the order, and was a re- 
spondent in the appeal. He was, during part of the hearing, in 
conversation with the magistrates on the bench, and appeared to 
take a part in the discussion as to the appeal ; [but he left the 
Bench befbre the hearing was concluded, and took no part in the 
determination. Another of the magistrates before whom the 
appeal was heard, was a creditor of the B. and B. turnpike trust, 
and his sole security consisted of the tolls. He sat on the bench 
during the hearing of the appeal, and retired with the other ma- 
gistrates after the hearing, and voted in favour of confinning the 
order, but did not take any active part in the discussion, or in pro- 
moting the determination. It appeared that ten magistratea re- 
tired into the room, and that all but two voted for the confirmation 
of the order, and it was contended in support of the order that, 
there being, without the vote of the creditor magistrate, a majority 
for confirming the order, the order was not vitiated. But the 
Court of Queen's Bench ordered a certiorari to issue. Lord 
Denman, C. J. — "I am clearly of opinion that this order of the 
Quarter Sessions must be brought up to be quashed. BoUi these 
gentlemen had a disqualifying interest. Mr. , as a cre- 
ditor, had an interest in the funds of the trust to which the money 
was to be paid. It is contended that, as the majority, without 
reckoning his vote, was in favour of the confirmation, the order is 
not vitiated. But, in my judgment, a decision is vitiated by any 
one interested taking a part in it. We cannot enter into an ana- 
lysis of the different motives which may have produced the de- 
cision ; it is enough to say that a single interested person has 

formed part of the Court. Then, next, Mr. , as respondent, 

might be liable to costs. I think the circumstances here deposed 
to are sufficiently strong to call upon him to show that he took no 
part in influencing the decision, and, even then, one would be sorry 
to see that a magistrate who was interested, joined in the dis- 
cussion at all. It probably never occurred to him that he was 
interested and disqualified. Still we must take care that inter- 
ested parties do not join in deciding cases. I think that the 
prima facie case is not answered by the fact that he left the 
bench before the actual decision took place, for it is quite con- 
sistent with this that he may have joined in the discussion so far 
as to affect the result." Patteson J. "I think that it is very 
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dangerous to allow an interested person to join, whether the 
majority turn on his vote or not. The magistrates discuss the 
question among themselves, and it is impossible to say what effect 
that discussion may have on the decision. The real question is, 
has an interested person taken any part at all ? " 

7. In re Stretton. 14 Mees. & W. 806. 

Aiiomey — Guarantee against Coeti, 

In this case the attorney employed to conduct an action of 
Chester v. Chapman, had given the plaintiff an undertaking in 
the following terms : — " Yourself v. Chapman. Sir, should the 
damages or costs not be recoverable in this action, under the 
circumstances I shall charge you costs out of purse only." The 
plaintiff obtained a verdict, and judgment was entered up : but 
the defendant took the benefit of the Insolvent Debtors Act, 
and a dividend only was payable out of his estate in respect of 
the judgment. The question was, whether under these circum- 
stances the attorney was bound to charge only costs out of pocket, 
and the Court of Exchequer held that he was not so bound* 
PoUock, C. B. " The attorney did not mean to guarantee the sol- 
vency of the defendant, but merely that of the suit." 

8. Slanbt v. Sidney. 14 Mees. & W. 800. 

Interpleader — Atsumpeit — Trover, 

The defendants had agreed to purchase several chests of tea, 
the warrants for which were made out in the plaintiff's name. 
Before the time for payment arrived they were served with a 
notice from third parties, that the tea warrants belonged to and 
had been improperly obtained from them, and requiring the de- 
fendants not to pay the price to the plaintiff. An action of trover 
having been brought by the claimants of the warrants, and the 
plaintiff having brought his action for the price of the teas, the 
defendant moved for an interpleader rule under the act 1 & 2 , 
W. 4. c. 58. s. 1. Parke B. "The parties cannot interplead 
here, for they do not claim the same thing ; the one seeks to have 
the benefit of a contract, the other claims the value of a chattel 
which is the subject-matter of it. The plaintiff in this action 
claims the price agreed to be paid for the tea, which may be ten 
times its real value : while the plaintiffs in the other action only 
claim its real value in the shape of damages, for its conversion." 

Q 2 
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1. PrineiiMl and SareCjr. 2. Breadi of ThisL Interest 3. Solicitor. Costs. 
Principles of Bemunention. 4. ETidenoe. Presomption of Death. 5, 6. 
Praetiee. 

1. Caulfieu) r. Maguibe. 2 Jones & Latoache> 141. 164. 

Prime^pid amd Surtty ^ hteretL 

It will be recollected, that Copis y. Middleton > is a leading case 
in the learning upon the relation of principal and snrety ; it having 
been there decided, that a surety in a bond, paying off the bond 
debt, becomes not a specialty creditor, but merely a simple contract 
creditor of his principaL In the administration of the assets of 
the deceased principal, the consequences of such a decision are 
very obvious ; and where the principal happens to die deeply 
indebted by specialty, the result may deprive the surety of all 
chance of reimbursement as a simple contract creditor. The case 
now before us, appears to be a corollary to Copis v. Middleton, and 
raises the question whether or not a surety, who, by payment of 
the joint debt of himself and his principal, is become a simple 
cdntract creditor of the latter, is entitled to claim interest on his 
demand. Richard Earl Annesley, being tenant for life of certain 
settled estates in Ireland, with remainder to his first and other 
sons in tail, the Earl and his eldest son. Viscount Glerawlej, 
joined in charging the estates with the payment of an annuity of 
455/. The son was a mere surety in the transaction, and received 
no consideration for his concurrence. The Earl also assigned to 
the trustees of the annuity a policy of insurance on his own life for 
5000/., and the trustees were directed out of the charge on the estates, 
and the insured sum of 5000/., or the interest or proceeds thereof, 
to raise and pay the annuity. The Earl,^and the Viscount also^ 
as his surety, joined in a bond to trustees for 3000/. for better 
securing the payment of the annuity. Lord Glerawley survived 
the Earl, and died in 1838, and the executor of Lord G. was 
compelled by the annuitant to pay very large arrears of the 
annuity which had accrued since Lord Glerawly's decease. Under 
these circumstances, Lord Glerawley's executor claimed to stand 
as an annuity creditor of the Earl's estate ; and insisted, not only 
upon reimbursement to Lord Glerawley's estate of the amount of 

> 1 Turn. & Russ. 224. 
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the arrears so discharged thereout, but demanded payment of 
interest upon the amount as against the estate of the Earl, who 
was the principal debtor. It is well established, that simple 
contract debts do not carry interest, unless by special custom, or 
the course of dealing between the debtor and the creditor. It has 
also been very clearly decided, that interest is not recoverable 
upon the arrears of an annuity.^ And the Court accordingly dis- 
allowed the abstract claim for interest as against the Earl's estate, 
and upon a mere simple contract debt. But inasmuch as the 
5000/. received upon the policy at the Earl's death had not been 
applied towards satisfaction of the annuity. Lord Glerawley's 
executor was allowed to resort to that fund for satisfaction of his 
demand. 

Lord Chancellor Sugden. "This appears to be an attempt to 
get rid of Copis v. Middleton. That case established that a surety 
in a bond paying off the demand, does not become a specialty 
creditor of the principal, but only a creditor by simple contract. 
But it was said that that simple contract debt carried interest. I 
knoTT of no authority for that. In an action for money paid 
interest cannot be recovered, unless there be some dealing between 
the parties to warrant it ; — something to show that it was part of 
the contract. This is a mere simple contract demand, not carry- 
ing interest ; and upon this point there can be no doubt The 

other point is of a different nature. . . . The persons [the Earl's 
executors] who now resist the demand of the surety, have received, 
as part of their testator's residuary estate, that very sum of 5000/. 
which was pledged for the payment of the annuity, and also the 
interest, which has accrued due on it since it was received by the 
executors. ... In this court you cannot go against the surety whilst 
the fund primarily applicable remains ; for he has a right to have 
that fund applied for his benefit. There is no doubt, therefore, 
that the surety would have a right to go against those parties for 
the "whole amount of the 5000/., and the interest on it, to be 
repaid thereout, which he has lost. If that sum had been properly 
applied, he would not have lost any thing ; he never would have 
been called upon to pay. Now that 5000/. has produced interest ; 
and I have no doubt that the surety is entitled to the benefit of 
that which it has produced. He is entitled to go against the 
interest, as far as it extends, to pay him what he has lost, and to 
go against the corpus of the fund for payment of the principal 
money." 

1 Martin y. Blake, 3 Drury & Warren, 125. ; Booth v. Leyccster, ] Keen, 247. 

Q 3 
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2, Mellano v. Gray. 2 Coll. 295. 

Breach of Drtut — Interest. 

A trustee is never allowed to make advantage to himself, either 
of his situation, or of the property committed to his charge. It 
is, therefore, his duty to avoid mixing trust-monies with his own, 
and thus obtaining a fictitious credit, by means of which his own 
situation or circumstances in life may be incorrectly represented. 
In the present case an executor (Mr. Gray) retained a sum out of 
ike residue of his testator's estate to answer certain claims, as to 
which a difficulty existed, and he placed this sum to his own 
private accoimt at his bankers'. The court held that he was 
chargeable with interest for the amount. Vice-Chancellor Knight 
Bruce : " In this case I assume in Mr. Gray's favour, that he had 
reasonable groimd for retaining the money, which he did retain, 
and not paying it to the claimant. I assume that he gave early 
and sufficient notice of the difficulty to the claimant, and that the 
claimaint did not direct or ask Mr. Gray to invest or appropriate 
the money in any manner ; and that the claimant might have pro- 
ceeded, so far as his own interests were concerned, much more 
speedily than he did. Assuming these facts, it is very possible 
that had Mr. Gray taken upon himself to invest this money, or 
set it apart to a separate account with his bankers, so as to have 
had no direct use of it, — though^ perhaps, he might with regard 
to other accounts, have had an indirect benefit from the balance 
being with his bankers ; — it is possible, in either of these cases, 
that Mr. Gray might have been held justified in so investing the 
money, or not charged with interest upon it. . • . Mr. Gray was 
a man in business $ it may not be correct to call him a trader. . . . 
I cannot, therefore, consider this gentleman as one to whom it 
was not beneficial and useful at least to have a balance of cash at 
his command. It is established that if a man in trade has money 
at his bankers' standing to his general account, mixed and blended 
with his own money, he is to be considered as having made a 
beneficial use of it. For the present purpose I am unable to 
distinguish a gentleman in Mr. Gray's situation from a person in 
trade, and I think it perfectly consistent with all the assumptions 
which I have made in Mr. Gray's favour, to say that he used this 
money for his own purposes, — an observation entirely consistent 
with respect for Mr. Gray and his motives. If that is the right 
view of the case, how can I hear it suggested that he, however 
justified in retaining the money, is justified in retaining the profit 
made with the money for his own benefit? Though I do not 
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believe that he was actuated by any improper motives in retaining 
the money, I consider it right to charge him with interest upon 
it; but, under the circumstances, not with compound interest," 

3. Lucas v. Peacock. 8 Beav. 1. 

Solicitor — Coats •» Remuneration. 

The just and governing principle by which the remuneration of 
solicitors for their professional services ought to be regulated, has 
not yet been struck out by any of the acute minds which have 
heretofore bestowed attention upon the practical administration of 
justice ; and we notice the present case merely for the sake of the 
observations which it called forth from the Master of the Rolls 
with reference to the foregoing subject. Certain items, extending 
over nineteen brief sheets, had been disallowed by the Taxing 
Master in the bill of costs of the solicitor of the defendants^ 
Christopher and Harry Lucas, on the ground that the same soli- 
citor had also been solicitor of the plaintiffs, and that it was a 
useless expense for a solicitor acting on behalf of defendants to 
take copies of documents which he possessed as solicitor for the 
plamtiffs, whose interests were the same as those of the defendants, 
and that it was also improper for him to serve himself as solicitor 
for the defendants, with warrants taken out by himself as solicitor 
for the plaintiffs. On a petition by the solicitor for a review of 
the taxation, and a like petition by the plaintiffs, the foregoing 
points were urged against the applications. Lord Langdale, M. R. : 
" These petitions seem to involve one important point. If solicitors 
were always justly paid according to the real value of their ser- 
vices, it would be right to say that they should be entitled to pay- 
ment only for that which has been of real service to their clients ; 
but we all know that in practice, and according to old established 
rules of taxation, solicitors are sometimes very ill paid, and, in 
some cases, are not at all paid for very important services rendered 
by them to their clients. If they are not allowed, those fees 
which the practice sanctions, they would not be adequately 
remunerated. I should be glad to see such rules of practice 
established as would secure to them a sufficient remuneration for 
aH real services, and exclude them from all payment for services 
pretended, or merely nominal, and not real. The discovery and 
establishment of such rules would be of great importance to both 
solicitors and clients, whose real interests are the same ; but in 
the mean time, and while a solicitor is not entitled to any remu- 
neration, or is allowed a very inadequate remuneration for real 

Q 4 
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services, I shall be slow to admit that he is to be deprived of any 
legal fees which the established practice of the court warrants, on 
the notion that the business charged for might have been of no 
practical benefit. The nearer we approach to a due and certain 
remuneration for real services, the nearer we get to the abolition 
of fees for services, which practically may have been of little or 
no advantage." . . . "In the IMaster's Office, the same soli- 
citor appeared for the plaintiffs and for two defendants, having 
interests identical with the plaintiffs, and the Taxing Master was 
of opinion that there ought not to have been separate attendances 
for those defendants : that is, that the IVIaster in Ordinary ought 
to have ordered that those defendants should not be separately 
represented before him. Upon the consideration of the mode in 
which the decree was to be carried into effect, I presume the 
Master would, if proper, have done this ; but not without a sug- 
gestion from somebody ; and the fault found by the Taxing Master 
with the solicitor is, that he did not inform the Master in Ordi- 
nary that his clients, the defendants, had interests identical with 
his clients, the plaintiffs, and did not obtain from the Master in 
Ordinary that order which, it is said, would have been made of 
course, if it had been so suggested. Now, I own, I cannot assume 
that. It appears that the situation of these particular defendants 
was such, that at the commencement of the suit, whatever became 
of it afterwards, it was the opinion of the counsel that it would 
not be proper or fit to make them co-plaintiffs. The record having 
been framed upon the most careful consideration of counsel, I 
think that when costs are to be taxed as between solicitor and 
client [as in this case], very great regard must be had to that 
circumstance. Otherwise, how can the solicitor be safe in any 
course of conduct he may pursue ? It is said that though their 
interests might not have been originally the same, yet they sub- 
sequently became identical with those of the plaintiffs. It may 
have been so : but it does not appear that they did become pre- 
cisely and identically the same on all occasions upon aU questions 
which arose. . They might have, and it seems they had, an iden- 
tical interest upon one occasion : for they joined together in a 
certain proceeding before the Master, for the purpose of obtaining 
a separate report ; but during this period the solicitor, though 
acting for the plaintiffs, was responsible to the defendants, and he 
was under the necessity, upon every occasion, of protecting their 
interests. How was he to be remunerated for that ? I know not 
how that attention is to be remunerated except by the allowance 
of these charges, inasmuch as rules of taxation in this court have 
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not yet been found, which adapt the remuneration to the value of 
the services rendered. Services of very great value are rendered, 
for which no direct remuneration at all is given by the ordinary 
rules of taxation, but for which compensation is made in a manner 
which I can never speak of with satisfaction, but always with very 
great regret. It is notorious that in numerous instances compen- 
sation for real services bona fide rendered, is not given by paying 
for that real and bona fide service, but is alone obtained through 
payments, to a considerable amount, for services which are really 
of little or no value to the client. I regret this state of the prac- 
tice, and sincerely wish it could be amended. Many attempts have 
been made to find out a more satisfactory mode of remunerating 
solicitors, but none has yet been suggested. However, is this 
solicitor who has rendered these services to the defendants, and 
watched over their interests, to be deprived of the only remuner- 
ation which the course of taxation affords him ? I own, I cannot 
see a sufficient reason for it." 

4. Watson v, England. 14 Sim. 28. 

Seven Years* Absence — Death — Presumption* 

This case deserves notice on account of its tendency to over- 
throw the long-prevailing legal presumption that a person who 
has gone abroad, and has not been heard of for seven years, is 
dead. By the decree in the cause, the Master was directed to 
inquire and state whether Mary Bilton was living or dead, and, if 
dead, when she died, &c. The Master reported that Mary Bilton 
died in 1821, that date being seven years after she was last heard 
of. The evidence in support of this finding was given by a 
person, not a relation, who deposed that Mary Bilton in 1809, or 
1810, when she was about sixteen or seventeen years of age, clan- 
destinely left the house of her father, who was a small farmer in 
Yorkshire, and that she had not been heard of since the year 
1814, when she wrote a letter to her sister, dated at Portsmouth, 
and announcing her intention to go abroad. The court considered 
the Master's report to be grounded upon insufficient evidence, 
and refused accordingly to confirm it. The Vice- Chancellor of 
England: "It strikes me that there is considerable difficulty 
about this case, which, like every case of the same nature, must 
be determined by its own peculiar circumstances. Here a girl, 
about sixteen or seventeen years of age, whose father was a farmer, 
chose, for some reason which does not appear, to leave her father's 
house, and to go no one knows whither. But it seems that in 
August, 1814, she was at Portsmouth, and that she then intended 



234 Selection of Adjudged Points. 

to go abroad. Therefore it is but reasonable to presnine tbat all 
along she had been concealing herself, and that she never intended 
to return home. The mere feet of her not having been heard of 
since 1814 affords no inference of her death, for the circum- 
stances of the case make it very probable that she would be never 
heard of again by her relations. How can I presume that she 
died in 1821 from a fact which is quite consistent with her being 
alive at that time ? The old law relating to the presumption of 
death is daily becoming more and more untenable. For, owing to 
the facility which travelling by steam affords, a person may now 
be transported in a very short space of time from this country to 
the backwoods of America, or to some other remote region, where 
he may never be heard of again.** 

5. DiNNiKG r. Hendebson. 2 ColL 330. 

Practiet — Admini$trati<m of Assets. 

The plaintiff, as a trustee under the will of the[testator in the 
cause, filed a bill against the cestui que trust for the administration 
of the real and personal estate of the testator. Part of the real 
estate had been specifically devised for the payment of debts : but 
as this provision was insufficient for the purpose, it became neces- 
sary to resort to the general real estate under the act 3 & 4 
William 4. c. 104., and the question then arose, whether in a suit 
not instituted by a creditor, a decree for a sale could properly be 
made. The Vice-Cbancellor Knight Bruce, however, declared 
the real estate assets for the payment of debts, and decreed a sale 
accordingly. 

6. Cbisp v. Platbl. 8 Beav. 62. 

Discovery — Production of Documents — Practice, 

No rule is better established than that a mortgagee has a right 
to retain his title-deeds, and refuse every request or demand for 
their production until he has received payment of his principal 
and interest in full. But in this suit, which was for the redemp- 
tion of certain mortgages admitted to exist, the plaintiff contested 
the validity of one mortgage of November, 1823, and prayed a 
declaration of its invalidity. All the deeds were admitted by the 
defendant to be in his possession, and, on a motion for the pro- 
duction of them, the question arose, whether the plaintiff was 
entitled to an inspection of the disputed mortgage-deed. It was 
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clear that the plaintiff could not call for the production of the 
other deeds ; but on the ground that the right to the equity of 
redaction in the mortgage of November, 1823, was in controversy, 
he insisted that the court could not do justice without ordering the 
production of the deeds relating to it. 

Lord Langdale, M. R. : ''I am of opinion that I cannot make 
this order. I think it would be as well, if every document relating 
to the matters in controversy were, in all cases, ordered to be pro- 
duced ; but while a rule exists, it must be acted upon. If the 
mere allegation in a will that a mortgage was bad, and was 
contested, would entitle a plaintiff to its production, a defendant 
might, in every case, be deprived of his right to resist the pro- 
duction." 



in. POINTS IN THE LAW OF PROPERTY. 

I. 2. Copyholds. Seizure qwwaque. Refusal to admit Heir. Custom as to Limit 
of Time for Admittance. S. Voluntary Conveyance. Charity. 4. Statute 
of Limitations. .5. Maintenance. Fretenced Title. 6. Guardianship. 
Revocation of Appointment. 7. Property. Privilege. 8. Estate pur outer 
Vie, Devise. Construction. 9. Power. 

1. Doe V, Hakrison. 6 Q. B. 631. 

CopyhfM — Seizure quousque — Refusal of Lord to admit Heir, on Suggestion o 
Right in other Parties, 

Copyhold lands were devised to the London Annuity Society. 
The Society, however, did not claim admittance, and were not 
admitted. Proclamations were made for the heir of the testator ; 
and no one appearing on the third proclamation, the lords of the 
manor seized quousque. The lessor of the plaintiff afterwards 
demanded admittance as heir at law of the testator ; and the lords 
refusing, on the ground that the devisees might be entitled, he 
obtained a rule nisi for a mandamus, commanding them to admit 
him. On cause being shewn, no one appeared for the society, and 
the court, by consent of the parties, directed that the party 
claiming as heir should bring an action of ejectment against the 
lords ; and that the rule for a mandamus should be enlarged until 
after the trial. On the trial the lessor of the plaintiff proved his 
pedigree, and the jury gave a verdict fq^ plaintiff. A motion was 
afterwards made to enter a nonsuit. The plaintiff showed cause 
against this rule, and supported the rule nisi for a mandamus. — 
Lord Denman, C. J. : *^ There is no doubt in this case. The 
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plaintiff proved his title; and nothing was stated in evidence 
against it: he was therefore entitled to succeed in the action. 
And he is entitled to a mandamus because he is the heir, and there 
is no adverse title to prevent his admittance." Coleridge, J., 
" The seizure quousque makes no difference in the right of the 
heir. The lord seizes only till the tenant comes in : that seizure 
does not give him any adverse title." 

2. Doe v. Coombes. 6 Q. B. 535. 

Copyhold — Custom at to Limit of Time for Admittance, 

The customs of the manor of Hackney were settled by a private 
Act of Parliament, which provided that every surrenderee ought 
to come, within three years after the presentment of the surrender, 
and be admitted and pay his fines. In this case there had been a 
conditional surrender, by way of mortgage, in April, 1816, and 
the surrenderee was admitted in April, 1820; and the question 
was, whether, under such circumstances, the surrenderee could 
maintain ejectment against the surrenderor and those claiming 
under him. Lord Denman C. J. : " On the part of the lessors it 
was contended, that, with regard to surrenders of every kind, the 
custom was to be taken as binding only between lord and tenant, 
and not in favour of third persons, so as to make an admittance 
after the three years void ; and that, at all events, in respect of a 
conditional surrender, it would not so apply, where by the inten- 
tion of the parties, no admittance might take place at all, and 
none would be contemplated until a breach of the condition. It 
is unnecessary to consider the latter point, because we agree with 
the plaintiff on the former. The force of the word * ought,* in 
the recited item, is equivalent to * it is the custom ; ' and the 
obvious intent of the custom is, that the lord should have his real 
tenant on the rolls, and know who he is, within a given time, and 
receive the fine for alienation to which he may be entitled. If the 
custom be not observed, the lord may insist upon it, and enforce 
it by such remedies as the customs may give him, seizure quo- 
usque or otherwise ; but he may also waive it, and he does so by 
the act of admittance. To the defendants, who are the personal 
representatives of the surrenderor and mortgagor, and who stand 
in his place, the delay of the admittance works no prejudice ; and 
it would be most unjust to allow them to avail themselves of it to 
defeat the lessor's security. The judgment will be for the plain- 
tiff." 
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3. Corporation op Newcastle v. Attorney-General. 
12 Clark & Finn, p, 413, 

VdufUary Conveyance — Charity, 

In this ease the House of Lords decided that a voluntary con-* 
veyance of real estates to a charity, viz. for the foundation of a 
hospital under the powers of the stat. 35 Eliz. c. 7. s. 27., could 
not be avoided or defeated by a subsequent conveyance of the 
same property for a valuable consideration. 

4. The Commissioners of Donations v. Wybrants. 2 Jones & 
Latouche, 182. 

Statute of Limitations — Cftarity, 

In this case the testator devised lands upon trust to convey the 
same to the use of Joseph H. Wybrants for life, subject to four 
annuities, which were to commence upon the death of Sarah Wy- 
brants. Three of these annuities were payable to charitable 
institutions. The testator died in 1 796, and Sarah Wybrants died 
in November, 1815. The testator's will was proved ; and in May, 
1796, advertisements of the charitable bequests were repeatedly 
inserted in the Dublin Gazette. The tenant for life continued in 
possession until the filing of the bill in 1843 ; but no conveyance 
upon the trusts of the will had ever been executed by the trus- 
tees. Twenty-eight years had elapsed since the decease of Sarah 
Wybrants, and the question was, whether or not the charitable 
legacies were barred by the stat. 3 & 4 Wm. 4. c. 27. 

Lord Chancellor Sugden : " This statute bars all legal rights, and 
does not contain any saving in favour of charities .... and I shall 
assume that the right to the annuities in this case, if legal, is bound 
at law. Now, the old statutes did not interfere with equitable 
rights ; but equity, in analogy to the legal provisions, held time to 
be a bar, except in some peculiar cases, of which charity was the 
leading one. The new statute no longer left courts of equity to 
act by analogy ; but expressly enacted that no person claiming 
any land or rent in equity, should bring any suit to recover the 
same^ but within the period during which, by virtuo of the pro- 
visions in the act, he might have made an entry or distress, or 
brought an action to recover the same, if he had been entitled at 
law to such estate, interest or right, in or to the same, as he shall 
claim therein in equity. This, therefore, is quite as imperative as 
the enactment binding legal estates. No person can bring any 
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suit but within the legal limitation. This leaves to equity no dis- 
cretion. The statute deals generally with equitable rights, and 
treats them thus far on the footing of legal interests. Then comes 

the exception in s. 25 And the statute then provides for the 

case of fraud. Now, it appears to me, that unless the case can be 
brought within this saving, which operates between trustee and 
cestui que trust, it would fall within the general prohibition in 
s. 24. For charities were only saved in equity from the operation 
of the former statutes as trusts, although highly favoured ones ; 

and now all trusts are barred by s. 24., unless saved by 25 

Is, then, the provision for the annuities to charities an express 
trust within s. 25.? It certainly is so, if the trust to convey 
is to be considered as still in existence ; for the conveyance 
can only be properly made by securing the annuities; and the 
trustees have a power of leasing, and there is a direction to pay 
the annuities which would apply to the trustees. They are trus- 
tees for the trusts declared ^until they convey ; and these are all 
express trusts. If the case is now to be considered as if the devisees 

5. Doe v, Evans. 1 Common Bench Rep. 717. 

Maintenance '-'PreteTieed Title* 

This being a case involving the consideration of an ancient 
statute rarely coming under the attention of practitioners, a short 
notice of the point involved may be useful to the student. Evan 
Richards died in 1828, possessed of a term. He had a brother, 
of the beneficial interest had acquired the legal estate subject to 
the charge, I should stiU be of opinion in favour of the charities. 
In the first place, the devisees must be considered to have acquired 
the legal estate from the trustees ; and if not, yet the charge for 
the charities would, I think, create what in this court must be 
deemed an express trust within section 25. .... The testator gives 
the estate to one, subject to this charge. Who is to pay the 
annuities but the person who is liable to the burden ? and this, in 
the case of a charity, impresses him with the character of a trustee 
for the charity. By the ancient rule of equity, no one could acquire 
an estate with notice of a charitable use without being liable to it. 
The statute has not altered the rule in equity, which must still 
prevail where the charity is not bound by section 24., or is within 

the saving in section 25 Upon the whole, therefore, I have 

satisfied myself that, even upon the strict construction of the 
statute, the plaintiffs are entitled to the relief which they pray." 
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Jenkin Bichards, who occupied the premises during Evan^s life, 
and continued in possession after his decease, and until 1829 
when Jenkin Eichards himself died, having previously devised 
the premises to the defendant Evans. There was no former evi- 
dence of the nature of Jenkin's tenure ; but the defendant con- 
tinued in undisturbed possession till 1841, when the lessors of the 
plaintifif, after making various attempts to turn him out, induced 
Thomas Richards^ the next of kin of Evan Richards, to take out 
letters of administration of Evan's effects, and to assign Evan's 
supposed interest in the premises to Protheroe (one of the lessors 
of the plaintiff) for 10/. Thomas Richards, however, had neither 
gained possession of, or made any claim to, the premises under his 
letters of administration. Under these circumstances, it was objected 
bj the defendant that the title of the lessors of the plaintiff was in- 
validated bj the Stat. 32 Hen. 8. c 9., which enacts that ^^ no person 
or persons, of what estate, degree, or condition soever he or they 
be, shall from henceforth bargain, buy, or sell, or by any ways or 
means obtain, get, or have ani/ pretenced rights or titles, or take, 
promise, grant, or covenant to have any right or title, of any per- 
son or persons, in or to any manors, lands, tenements, or heredita- 
ments (except such person or persons which shall so bargain, sell, 
give, grant, covenant, or promise the same, their ancestors, or they 
by whom lie or they claim the same, have been in possession of 
the same, or of the reversion or remainder thereof, or taken the 
rents or profits thereof, by the space of one whole year next before 
the said bargain, covenant, grant, or promise made), upon pain 
that he that shall make any such bargain, sale, promise, covenant, 
or grant do forfeit the whole value of the lands, tenements, or 
hereditaments so bargained, sold, promised, covenanted, or granted 
contrarjr to the form of this act ; and the buyer and taker thereof, 
knowing the same, do forfeit also the value of the said lands, tene- 
ments, or hereditaments so by him bought or taken as is above 
said." The principle of the common law with reference to such 
cases was also cited, as laid down in Underwood v. Lord Cour- 
town *, where Lord Redesdale said : " A person out of possession 
cannot in law convey anything to a stranger ; he can give only a 
release to one in possession ; and the law has wisely provided this, 
in order to quiet possessions." Tindal C. J. : " This appears to me 
to be a transmission which it was the very object of the statute to 
prevent. It is a case in which one man, being in quiet possession 
of an estate, another man buys a supposed title, and brings an 

1 2 Scho. & Lef. 65. 
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action upon it. . • . It has been contended that the effect of the 
statute is not to make this a void conveyance, but only to deter 
parties, by means of a penalty, from entering into such transac- 
tions. If this had been the only effect of the statute, there would 
undoubtedly be nothing to interfere with the plaintiff's right to 
recover in this action. It seems to me, however, on the authori- 
ties, that the act has a much wider extent. The course of the 
common law was well known at the time, and the statute was not 

intended to alter it, but merely to superadd a penalty It 

seems to me that by analogy to all the cases which prohibit parties 
from maintaining actions in respect of contracts that are entered 
into in violation of the provisions of Acts of Parliament-, that here 
the lessor of the plaintiff is precluded from coming into Court to 
assert the validity of a conveyance, which the statute has expressly 
prohibited. I think the rule for entering a verdict for the de- 
fendant should be made absolute." 

6. In re Park. 14 Sim. 89. 

Gmardianihip — Revocatum of Appoinbnent, 

A testator appointed four persons, named Petty, Kennedy, 
Hudleston, and Park, to be his executors and trustees ; and by a 
separate clause in his will he appointed the same four persons by 
name guardians of his children jointly with his wife. He after- 
wards made a codicil revoking the appointment of Kennedy, 
Hudleston, and Park, as three of his executors, and substituting 
two others in their places. The Vice-Chancellor of England 
held that the codicil had not disturbed the guardianship, and 
declared that Petty, Kennedy, Hudleston, and Park and the widow 
were the guardians of the testator's infant children. His Honour pro- 
ceeded on the ground that the testator, in appointing his executors 
to the guardianship, had mentioned them by their names, and not 
by their official designation as trustees or executors. 

7. Calcraft v. West. 2 Jones and Latouche, 123. 

Property — Privilege* 

The difference between property and privilege is very clearly 
illustrated by the present case. Copyrights and patent-rights are, 
hy law, the subjects of property ; and they may be said to combine 
in themselves both property and privilege. The owner of such 
rights can sustain an action for damages in case of a piracy or in- 
fraction ; or he may apply to a Court of Equiy for an injunction 
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to restrain the commissioii of the yncsng. But where a maa 
enjoys by way of privilege a special right to do an act which in 
the first instance every individual member of the community is by 
law expressly prohibited, under a penalty, from doing, unless by 
a license £ot that purpose, there it appears that the licensee's pri- 
vilege, as between himself and other persons, consists merely in 
an exemption from the penalties attendant upon a breach of the 
law, but gives him no right of action or suite against another 
person, who assumes to exercise the like privileges without a 
license. 

The material facts of the present case are very short By 
the Stat. 26 George 3. e, 57., the Crown was empowered to grant 
letters patent for establishing and keeping one or more theatre 
or theatres in the city of Dublin : and by another section of the 
act, all persons were prohibited from acting any play of any 
description on any stage or in any theatre in Dublin, except in 
the theatre or theatres to be established hj such letters patent as 
aforesaid, under a penalty of 300/. for each offence — one moiety 
to be paid to the governors of the lying-in hospital, and the 
other to the person who should sue for the same. The plaintiff 
became proprietor of letters patent giving authority to keep a 
theatre in Dublin, and containing a clause prohibiting all other 
persons from so doing. The defendant West having caused 
several dramatic pieces to be performed in the Abbey Street 
Theatre, for which no license or patent had been issued, the 
plaintiff filed his bill for an injunction to restrain such per- 
formances. The Court, however, refused the relief; and in the 
course of the argument put the question whether, in the case of a 
license to keep a public-house, the licensee could maintain an action 
on the case against another person for opening an unlicensed house. 
Lord Chancellor Sugden : " The rights of the parties depend on 
the 26 G. 3. c. 57., by which a power was given to the Crown to 
grant letters patent for keeping a theatre or theatres in the city of 
Dublin and the county of Dublin ; and by the second section no 
person is, for hire, to perform any play, &c. in any theatre within 
the city or county, save in such theatre as shall be so established 
by letters patent, under a penalty of 300/. for any offence, to be 
recovered at law by any person who shall sue for the same. The 
prohibition and penalty, it will be observed, are in the same 
clause. This prohibition would, in the first instance, operate 
against all the world ; and a breach of it could not be prevented 
by this Court, but would subject the offending parties to the heavy 
penalty imposed by the act. So that there is no original juris- 
VOL. V. ^ 
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diction. It is contended for, on the part of the plaintiff, that he 
has a property in the patent, which entitles him to an i^injunctioQ, 
and that he could hring an action on the case. On the part of the 
defendants it is stated, and not denied, that no such action has 
even been brought. The plaintiff relies upon the prohibition in 
the patent against other persons performing; but this appears 
simply to confine the authority to the patentees, for the act of par- 
liament itself contains the prohibition, and restricts all persons but 

the patentees from keeping a theatre In my opinion 

the plaintiff can only maintain the bill upon the ground of interest 
Unless therefore he could sustain an action on the case, the injunc- 
tion, I think, cannot be supported. For the prohibition is general, 
and the aid of this court is not required to give effect to it. After 
the patent was granted the patentee was no longer subject to the 
prohibition, he was excepted out of it ; but it remained in force as to 
the rest of the world ; and the remedy for a breach was not altered, 
although it was restricted by the authority given by the patent 
The patentee, after the grant, had, as a person who could sue for 
the penalty, just the same right to punish an infringement of the 
prohibition as he had before, but no higher or greater. The public 
had still the same security under the act of parliament ...... The 

result of my consideration of the act of G. 3., and of the authori- 
ties bearing upon its true construction is, that the plaintiff has 
only, in common with the rest of her Majesty's subjects, a power 
to sue for the penalty as a common informer — that he has not any 
right of property under the license which would enable him to 
maintain an action on the case, notwithstanding the remedy given 
by the act ; and that this court has no power to grant an injunc- 
tion. The bill, therefore, must be dismissed with costs." 



8. Wall v. Byrne. 2 Jones & Latouche, 118. 

\\ Estate pur auter Vie — Devise. — Construction, 

The short point of this case arose upon the will of Luke "Wall, 
the lessee of lands, which were demised to him, his heirs and 
assigns for the term of three lives, with a covenant for perpetual 
renewal. He devised his interest in the lease in the following 
terms : — " And as for and concerning all my real freehold and 
personal property, which I now possess, or am entitled to, I give, 
devise, and bequeath the same, and every part thereof unto my 
wife, and my children, Margaret, Anne, &c., share and share 
alike." Two of the children died unmarried and intestate : and 
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as the testator named no special occupants in his will, the question 
was, whether the heir or the personal representative of the deceased 
children became entitled to their shares in the estate pur outer vie. 
Lord Chancellor Sugden : " I cannot permit this to be argued. 
If even a point was closed hj decision, it is this ; that where a 
man has an estate pur outer vie limited to him and his heirs, and 
devises that estate bj words which, without words of limitation, 
would pass the quasi inheritance — as the words here would — 
and the devisee dies intestate, the persons to take are the heirs, 
and not the personal referees of the devisee. The point was so 
decided in this country many years since ; and that decision has 
been followed in England ^ and many opinions have been given 
upon it. I must, therefore, decline to hear the question argued : 
for I will not be auxiliary to unsettle settled opinions. The case of 
Doe V. Lewis ^ is [distinguishable. There the devise was to a man 
and his assigns, which, it was held, did not make heirs : but in 
this case the devise is in general terms, and in words which are 
sufficient to pass the entire interest under the lease. If this had 
been a fee simple estate, it would have gone to the devisee and his 
heirs under the terms of this devise. The testator gives all his 
interest in the lands of his devisees ; and both law and good sense 
require that they should take the same interest which he himself 
had.** 



9. Logan v. Bell. 1 Common Bench Rep. 872. 

Power — Time of ExecuHon. 

The plaintiff, George Logan, married Isabel Wight in 1825, and 
in contemplation of the marriage a settlement was executed, by 
which lands of Isabel Wight were settled to the use of herself and 
her assigns until the marriage, and from and after the marriage to 
such uses as she, notwithstanding her coverture, should, at any time 
or times, and from time to time, by deed, or will, or codicil appoint ; 
and in default of such application, then, during the joint lives of 
the plaintiff and his wife, in trust, to pay the rents and profits to 
Isabel for her separate use, and after the decease of either Logan 
or his wife, to the use of Isabel, her heirs and assigns for ever. 
Two days after the execution of the settlement, but two days 
before the marriage, Isabel made a codicil to a will which she had 

* See Blake v. Jones, 1 Hud. & Bro. 227, note; Philpot v. Jones, 3 Doug. 425. 
« 9 Mees. & W. 662. 
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executed some moothg preyiously, and in a clauBe expressly re- 
ferring to the power conferred upon her by the settlement, she 
devised the lands in trust for the children of the marriage, and in 
default of children, then in tiiist for Logan for life. Under this 
appointment the plaintiff Logan claimed an estate for his life, and 
the question in the cause was, whether there had been a valid ex- 
ercise of the power. Tindal, C. J. : " It is no objection to a power, 
that the party exercising it has a fee or odier interest in the land. 
This is clear from many cases, as Sir Edward Clere's case (i), 
Maundrell v. Maundrell (2), and other cases there cited. Nor is 
there any weight in the objection that the execution of the power 
was to operate after an event (the marriage), which was con- 
tingent at the time the power was extended: see the cases. of 
DaTby v. Pullen (3), and Sclater v. Travell (4), which show that a 
power may be effectually exercised, though at the time of its ex- 
ercise it is uncertain whether the event on which alone it could 
take effect will ever happen. Nor is there any doubt^ that, sup- 
posing the power in the settlement to extend to a codicil made 
after the settlement and before the malrriage, the application by 
the codicil was not revoked by the marriage, according to the 
language of Lord Kenyon in Doe v. Staple, where, after stating 
that, generally speaking, ^ the will of a femme sole ceases to have 
any operation after she becomes covert,' he adds, — * but it is 
equally clear that, where an estate is limited to uses, and a power 
is given to a femme covert, before marriage, to declare those uses, 
such limitations of use may take effbct ; and this is the rule even 
in* a court of law.* And the exception in the Act of 7 W. 4. 
and 1 Vict. c. 26. s. 18., which excepts (from the enactment 
making marriage a revocation) a will made by a woman under a 
power of appointment, when the estate would not, in default of 
appointment, pass to her heirs or next of kin, &c., assumes that, 
before the Act, a will of a woman under a power of appointment 
would not be revoked by her subsequent marriage. There seems, 
therefore, to be no doubt, that a power to appointment by a codicil 
made before marriage, may, by proper words, lawfully be con- 
ferred, and may, if duly exercised, take effect notwithstanding the 
subsequent marriage. Nor is there any doubt, that if Isabel Wight 
had such a power, it was effectually exercised by the codicil, which 
expressly refers to the power, and is in all respects strictly within 
its terms, if it be so with> respect to the time of its execution. 

* Co. Rep. 17 b. 2 10 Ves. 246. \ 

»2Bing. 144. * Vih. Ab. Authority. 
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The question, therefore, is, whether the power given in the set- 
tlement did authorise an appointment before marriage. The lan- 
guage of the clause conferring the power is full and precise, and it 
relates to the time when the circumstances under which, and the 

form and n^ode hj which it may be exercised We think 

that the intention of the settlement was to confer a power to appoint 
before as well as after the marriage, and that that intention was 
effectually expressed." Judgment for the plaintiff. 
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POSTSCBIPT. 

Wx have already expressed our hope and belief that the present Ministry was 
not only well disposed tonrords the cause of the gradual improvement of the Law, 
but that they were prepared to carry forward the good work. We have as yet 
no sufficient reason to change, or even modify, this opinion. Several valuable 
Acts for the reform of the Law were passed under their auspices, at the close of 
the last Session, which we have either already noticed, or shall iiow advert to. 
But, while we express this opinion, it is our duty to notice a circumstance which 
occurred since the accession of Lord John Russell's government to power. 
Four Bills came down from the House of Ix>rds, all of which were brought iniby 
Lord Brougham. With respect to two of these, doubts were entertained ; viz. 
a Bill for shortening Conveyances, and a Bill for amending the Bankrupt Law. 
With respect to the first, the most important of all, it was determined that no 
further progress should then he made with it. We believe that it might have 
been carried, but its friends all agreed that, considering the state of the House 
and of the Session, it was unwise to attempt to pass so important a Bill. The 
advice which we humbly gave respecting it in our last Number was taken 
(4 L. R. 397.). " Unless it can be properly considered, it might be advisable to 
withdraw it till a fitter season. The present unsettled state of parties Is, we fear, 
unfavourable to it It is too important and too extensive a measure to be 
hurried through in the midst of party conflicts," This Bill, then, was withdrawn 
by consent immediately it reached the Lower House. I'he same course was 
taken with respect to the Bill for amending the Bankrupt Law. But there 
were two other Bills to which no one had raised a shadow of objection. One of 
these was a Bill having for its object to simplify and systematise the laws, scat- 
tered over some two or three score of statutes all on the same matter, the pro- 
tection of Magistrates and others acting under authority of the law ; but the 
provisions all varying in a manner most injurious to the object in view, and most 
embarrassing to the Judges, and constantly complained of by them. The Bill 
was carefully prepared, had been submitted to the Judges, and highly approved 
of by several of them, with some amendments which they had suggested, and 
which Lord Brougham had adopted. All the Law Lords, including the Lord 
Chief Justice and Lord Campbell, had entirely approved of it, and it had passed 
the Lords without a dissenting voice. The absurdities and inconsistencies of 
tlie existing law had, indeed, been so plainly shown to be a disgrace to the Statute 
Book, that every one rejoiced in the change. There could, in fact, be no doubt 
as to the Bill. It was good in itself, and it was likely to lead to others of the 
same comprehensive, but useful nature. The other Bill was to remedy one of 
the most flagrant defects in the Insolvent law, whereby, after an insolvent bad 
passed his estate to the assignee, he is deprived of all means of obtaining the 
property to which he may have a legal or equitable claim, the Commissioners 
having no power to noake the assignee join in any suit, even on full indenuiity 
being offered, and on an obligation given to confining the whole fruits of the suit 
to the assignee. This Bill was also objected to by no one. And yet neither 
of these two last Bills were carried. Having made some inquiries, we really 
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are unable to find out on whom the blame rests, and, of course, we can blame 
nobodjT. We only trust, that in future, a BUI for effecting the real amendment 
of the Law, haying no party object, will not be opposed or passed over because 
a particular Peer's name is on the back of it. All that we can prove in the 
present case is, that the blame of malfeasance, or non-feasance, lies somewhere in 
the House of Commons. Perhaps this circumstance shows more than ever the 
necessity for appointing a Mxnistee of Justick, whose duty it should be to 
superintend all reforms in the Law, and its administration. 

This seems a fitting occasion of mentioning, that none of these Bills proceeded 
directly from the Society for promoting the Amendment of the Law. With two 
of them that Society had nothing whatever to do. The other two, the Convey- 
ancing Bill and the Magistrates' Protection Bill, were founded on the Reports 
of the Society, but were drawn by individual members, and for the BiUs the 
Society is not responsible. This should be distinctly understood, otherwise the 
Society would be guilty of great inconsistency. They have no machinery for 
drawing Bills, and they have urged upon the Government and the Profession the 
necessity of appointing a Revising Board for this purpose ; and this proposition 
we believe will be carried. We are desirous of making this «explanatlon, 
because some misapprehension has existed in certain quarters respecting it. 

The approaching Term will have considerable professional interest. The 
vacancy, caused by the'death of Mr. Justice Williams, in the Queen's Bench, is 
to be filled by Mr. Justice Erie, and Mr. Vaughan Williams is the new Judge 
in the Common Pleas. This appointment has given great professional satis- 
fitction. The opening of the Court of Common Pleas to the whole Bar, under 
the 8 & 9 >^ct. c. 54., the great abilities of the new Chief Justice, and the 
sound law of the new Puisne, will, we doubt not, attract a large quantity of 
business to this Court It must be remembered, however, that it has not the 
Crown business of the Queen's Bench, nor the Revenue business of the Ex- 
chequer ; and that, moreover, the mode of taxation in the Court of Common 
Fleas is not so satisfactory as in the other Courts. This last point may be 
rectified. There should be a uniform mode of taxing in all the Courts. While 
we are adverting to this Court, we wish to state, that Mr. Serjeant Talfourd 
and Mr. Serjeant Manning have been made Queen's Serjeants. 

Lord Campbell's two Bills, to abolish Deodands, and to provide Compensation 
for Persons killed by Accident, have passed into law. They are now 9 & 10 Vict, 
c. 62 and 93. They are highly useful and practical measures, and we hope to 
be able to discuss their provisions at length in a future Number, in connection 
with another interesting subject, the Condition of Labourers on Public Workf^ 
as to which Mr. Bouverie obtained a Select Committee last Session, which has 
made a very able Report. 

We understand that a Bill is in preparation for consolidating and amending 
the law of Debtor and Creditor. 

In our last Number, p. 444., we mentioned the present state of the delibera- 
tions of the Inns of Court on the subject of Legal Education. The newspapers 
have been misinformed on this subject. Although the Committee have come to 
the resolutions stated by us, the main body of the Benchers have not confirmed 
^hem; and even at the Middle Temple, in which we stated that more progress 
had been made, it is considered necessary to have a further Parliament before 
^y advertisement of the new Lectures is issued. We do not doubt, however, 
that there is eserj disposition on the part of the Benchers to satisfy the wants 
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ftnd wtfhet of the publie and the profiMrion in this respcet. The Report of Mr. 
yfjwi*% Committee on Legal Edueatton, will tpeedilf appear ; and in the mam 
time a writer in the ** Edinburgh Review/' after quoting lome of the aigumentc 
in one of our recent Articles, which go to prove that the Benchen ate Taos- 
nss^ speaks out thus plainly on the subject : — *< If the reform does not come 
from within, it will oome from without; and it b abauid to suppose that 
inquiry can be fenced off again, as it was fenced off* fourteen years ago, by tslk- 
iog of Toluntary societies, private property, and irresponsible power. It is now 
established, beyond all question, tbat the guver nu ig bodies of these estaUiah- 
menfci are, to all intents and purposes, trustees for the public, and, as such, the 
legislature will deal with them.** We know enough of the present feelings o 
the House of Commons on this subject to be able to say, that there are good 
grounds for this suggestion. We also wish to mention, that the opinion that 
a compulsory examination shall precede the granting of any law degree, also 
gains ground. We hope that before the new year comes, the whole of the pre- 
liminaries, on thii subject at least, may bare been settled. 

We hare received a letter from the body of Articled Oerks, to whose claims 
we called attention in our last Number, complaining that they are shut out of 
the library at the Law Institution. It is said that they are so excluded as not 
being clerks of members of that Institution ; but we think it would be more 
liberal on the part of that body, if it be necessary, to obtain an alteration in the 
Charter in this respect. I'hey would stand on higher ground, if they thus 
encouraged all law students of this branch of the profession. 

We are not in the habit of noticing rumounf but there are two which have 
come to us on authority which we deem so good, that we shall depart in this 
case from our practice. The first is, that the Duchy of Lancaster is henceforth 
to he governed by a Board ; the second is, that the punishment of Transport- 
ation is abolished, and will not again be inflicted by the Executive Government 

Oct. 28. 1846. 

' See 4 L. R., pp. 183, 189. It is feir, however, to state, that this reasoning 
is not new. It was pursued at great length, and the principle incontestibly 
established, by a writer signing himself "A Cestui qui Trust," in a series of 
articles in the third volume of « The Legal Observer,'* as far back as the year 
18S2. 
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ART. L— RECOLLECTIONS OF A DECEASED WELSH 
JUDGE. ^ 

. No. V. 

Ah, me ! How the men of this world as well as its fashions 
pass away I Here have I also ontlived Sir Arthur Piggott I 
I was well acquainted with that good sample of our older 
lawyers, and I never knew a better man. He was upright- 
ness and honour itself. His nature was kindly, and his 
temper equable and mild ; but his opinions, like his prin- 
ciples, were inflexible ; and trjring to convince him on any 
point which he had well and deliberately considered would 
have been a somewhat hopeless task ; nor did he ever form, 
at least give out, an opinion that he had not well and 
deliberately considered. "Let us see," he would say — 
" Let us see — have I been all my life dreaming when I 
thought that, in construing the gift of a future interest, 
you never shall take it to be an executory devise if it 
can be taken as a contingent remainder? Have I been 
always dreaming in so regarding it? Then is there not 
a precedent freehold estate plainly here given to Mister 
John Thomson, and will not that suffice to supjwrt the 
estate in remainder limited to him thereupon?" — "I sup- 
pose," he would add — **I fancy I know little about it — 
or have peradventure forgotten what I might once have known 
— but I cannot for the life of me understand what my Lord 
Chief Justice Gibbs means, and I much question if my Lord 
Chancellor will be satisfied with his Lordship's certificate." 

He was of profound and accurate knowledge of the 

VoL.V. — Feb. 1847. 8 
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law in all its branches, and knew common law as well 
as he did equity, having indeed long gone the circuit, 
on which Lord Erskine showed a great degree of bitterness 
towards him — the solitary instance of his amiable nature 
being so perverted by professional rivalry. For Piggott took 
his rank as king^s counsel under Lord Erskine, though his 
senior at the bar, and both were made at once. They went 
together the Home Circuit, where Piggott, having before 
led him, was probably dreaded by hira, and all the more for 
that he was so excellent a lawyer. He was, however, not 
fitted for Nisi Prius — having a want of readiness, that ren- 
dered his deep knowledge and familiar acquaintance with all 
legal points, little available before a judge and jury. 

In Constitutional Law he excelled all the men I have 
known, and for this, all the more that his opinions were 
purely Whig, he was looked up to with the most undeviating 
reverence by Mr. Fox and all his party. They might regard 
" The Sergeant," as they called Hey wood — with respect as 
a good sound lawyer, and well read in constitutional lore — 
but to Piggott they deferred with much more unhesitating 
confidence and submission. " The Sergeant " was so fami- 
liar with them that he always, speaking of Mr. Fox, said, 
« Charles thinks this," or « Charles will do that." Modest 
retiring old Pig (as we called him, and sometimes "the 
learned Pig,") would never so speak, any more than if it 
werfe profanation — but said, " Mister Fox is of opmion," 
or '^ Mister Fox, it is to be hoped, will see fit to do so," and 
he would even say of the Sergeant's habit, *^ you see the 
coif has its privileges, and the Judges call him brother Hej- 
wood.'^ Fox onoe said^ droUy enough, when some one was 
questioning if Piggott was a very clever man, " You might 
as well doubt if he is a very ugly man." But I have heard 
this differently given. It is sometimes said that his beautiful 
daughter being mentioned with wonder as hu daughter, and 
one saying, ^^ Well I don*t think, for a man, he is so very 
ugly," Fox said, " You might as well say he is not a very 
clever naan." I am quite clear that my version is the correct 
one. 

i have named Gibbs* For him Piggott had but a very 



a decea$ed Welsh Judge. 251 

moderate respect " Why, Sir, he surely is a good lawyer," 
we would say, *'Why he is a very good special pleader 
(Piggott would answer), and will put you a point well enough 
and roundly enought but before I will call him a good lawyer, 
I must take time to consider, as my Lord Chancellor has it. 
His mind is excessively narrow, and I don't much think it can 
be what is really to be deemed and taken to be that of a good 
lawyer," I once heard him say, — " Why really, if Sir 
Vicary remains long in the Common Pleas, he will change 
the law of real property, and I know ^observe I Awow— my 
Lord Chancellor^ who is a consummate lawyer, is not of 
another opinion." On somebody saying, — "Why, I don't 
suppose Lord Eldon to have been so rash in giving an opinion 
after promoting him three times." " Never you mind— never 
you mind '-'a bird has whispered in my ear, and I know— 
observe me**-* I know what I am mentioning." This same 
bird had frequent access to my worthy old friend's ear, and 
was not rarely cited in his cautious and sly conversation. 

He did not much like though he much admired Lord 
Eldou. He fell into the common error of thinking him over*- 
parsimonious, and one night, when Mr. Lushington, on the 
Treasury Bench, was arguing in behalf of an income tax,~ 
that it made a man who would live as a miser, pay like a 
gentleman, Figgott turned round to Bomilly and said — 
" He is plainly referring to the case of mj Lord Chancellor." 
The Tory principles of Lord Eldon were, however, his chief 
object of aversion, and he was wont to say, ~*^ Oh, if I could 
but live to see the Great Seal out of his gripe, I should say, 
nunc dimittU.^^ Not that he dreamt of its falling into his own 
less tenacious grasp, for on my saying that the Chief Baron 
was supposed to be ill when he was Attorney-Genei^l in 1806, 
be said, — ^^ In that matter I have no kind of interest, and 
Mr. Solicitor (then Romilly) would not take it either." He 
then said that he never would accept any judicial place what* 
ever, and that if things, contrary to all probability, lasted 
long enough, the place of Accountant-General was what he 
should prefer. His objections to act as a criminal judge, es- 
pecially in the then state of the law relating to capital 
punishments, were altogether insuperable. 

« 8 
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He was very far from being a fanatic in reli^on, or indeed 
from ever showing much outward indication of a sacred cha- 
racter ; but he was a regukr Church-of-England man^ and ex- 
ceedingly disliked all enthusiasts. Possibly his West India 
connections (for he had practised in the Colonies, where his 
family had been planters, and his brother Elphinstone vras 
in a legal office,) increased his dislike of the abolition leaders, 
against whom he always acted as counsel on the Slave Trade 
question. I once said I was going to take my seat after the 
General Election. " I will take you to-morrow," said he, 
" when the crowd is over, and then you see, we shall be able 
to do it more condignly." So together we went in his 
carriage, with his ancient coachman not very unlike himself. 
I recollect on the way, speaking of some points of proposed 
reform in our Liturgy, suggested by the ceremonial we were 
about " condignly*' to go through. I mentioned one pkin 
abuse after another, saying always — " Don't you think so?** 
" No,** he answered, "I am of the Church of England as by 
law establisfied" dwelling much on these words ; and when I 
instanced at last the Athanasian Creed, he was still inflexible: 
** I am, you see, of the Church of England as by law established.^ 
I could get nothing more from him. 

He was very fond of Harry Martin, once a well-known 
Equity Draftsman, and now a King's Counsel*, the lineal 
descendant of the Regicide, and I believe possessed of Colonel 
Hacker's house and estate. Martin's inexhaustible fund of 
private anecdote pleased his ancient friend, and also he wholly 
approved his sound "Whig principles — to say nothing of the 
victory he had gained, in Spring 1807, over Perceval (whom 
Piggott could not abide, calling him " little Fleerceval^), pre- 
venting him, by his successful motion, from getting the Duchy 
of Lancaster for life. In consideration of these qualities pos- 
sessed, and of that service rendered, Piggott passed over the 
blot in his descent ; for with genuine Whig feeling he loved 
monarchy and abhorred regicide, especially when conducted 
by an irregular trial. Other men called him, as they still do, 
^' Harry Martin," but Piggott always called him " Henry 
Martin," and often Henry alone : and he would say — ^^ You 

> He long ago retired from the Bar, having been afterwards a Master in 
Chancery, and has since died. — £d. 
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eee, Henry Martin and others tell me — but I mention Henry, 
because he is so likely to know and probably has given him* 
self trouble to satisfy himself, you perceive." Leech was his 
proteg6 and pupil — or if not his own pupil, was at his 
request taken by some one gratuitously as a pupil, from 
having been known to him in the humble capacity of a poll- 
clerk at the famous Bedfordshire election in 1780, when 
Garrow, as assessor, laid the foundation of his success at 
the Bar. Piggott was there counsel for the Whig candidate, 
and saw Leech's activity and ability. He had been only a 
clerk in Sir Eobert Taylor the architect's office. When 
Leech, from having been his humble protege, first became 
his rival, and indeed almost immediately distanced Piggott, 
whose business, never perhaps first-rate, fell greatly off as his 
years and his slowness increased, his excellent nature bore it 
better and more meekly than Leech did his faculties. But 
he would have ever and anon a sly word at his friend's cost 
and charge. One day he said to me, — " Have you seen the 
Observer Sunday paper?" " No," I said, "I never read it or 
any Sunday paper." " Well then, go and read the Observer 
Sunday paper." But I in vain asked what I was to read in 
it, or wherefore I was to read it at all. He would only say — 
" Never you mind — only look you at the Observer Sunday 
paper — that's all." I did, and I found a paragraph that 
Leech was to be immediately elevated to the Peerage by the 
title of Baron Seaford, of Seaford, in the county of Sussex, 
of which place he was recorder, and also boroughmotiger, and 
member. 

Whishaw, whom Piggott highly esteemed, as do all who 
know that excellent and well-informed and worthy man, (and 
who had been his devil in 1806, when the name of diable 
baiteux * was ^ven him), used frequently to pass a week with 
him in the country in the Isle of Thanet, where he had a 
vilk. I have heard him say it was curious to hear Sir Arthur 
give advice to his country neighbours, so very different from 
what romances describe as the legal habits. It was always 

' Whisbaw had lost one leg, and had a false one weU contrived, but still be 
halted in his gatt.—* £o. 

83 
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to avoid a laweuit '^ as the eecond misfortune, do you ob- 
serve, which can befall any one.** But when his consulter 
would ask what then was the first ? <' Was it death or what ? " 
«' No," said the worthy old Pig. " No, not precisely that 
*— but worse. I meant a Chancery suit — for the grave 
affords some rest — and there is a set off against suffering— 
but the suitor before my Lord Eldon has none whatever." 
He himself had dreadful complaints of the bladder, which 
made him possibly so speak — certainly made him often, 
when the conversation turned on who was the happiest man, 
uniformly answer, " No — the man that sleeps.'' 

He had formed a very poor idea of the happiness of a 
minister. Indeed, he deemed the man out of his mind who 
preferred politics to the law as a profession, holding it emi- 
nently insecure of tenure, and not very consistent with 
perfect honesty. I recollect his once saying, " when I see 
the wholly uninterrupted demands on my Lord Chancellor's 
time — the perfect impossibility of his satisfying his own 
conscience, if he has a tenth part as much of it as he says, 
the numberless claims of professional men for promotion, and 
of parsons for livings • — and add to all this, his Lordship's 
constant and groundless agony for fear of bemg turned out, 
I abate much of my aversion to his keeping such a firm grasp 
of the Great Seal. I almost begin to feel for him.** So he 
was much amused by hearing the saying of Pitt, when men 
were discussing the qualities required in a Prime Minister— 
> one said, "eloquence," one, **good health," and so each 
named his quality — but Pitt said, '* patience." 

As for Lord Eldon, Piggott always said he knew precisely 
when he was, or at least felt himself, peculiarly secure of 
office — it was when he spoke of going out as a likely event; 
said, *' next Term, if I should then be in office ;" above all 
when he talked, as he frequently would do, of retiring from 
his labours, enjoying the repose he had earned by a life of 
labour, and preparing himself for that change which all men 
must undergo, and which he so nearly approached. " Now," 
old Pig would say, ** you may be quite well assured both that 
all is well at court, that all their bickerings are made up, 
and also that my Lord Chancellor feels himself in the enjoy- 
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ment of perfect health.'' Nor did I ever know my old and 
valued friend mistaken in his conjectures on this head. Once 
that I was sitting by him accidentally in court he made an 
equally happy guess. The Chancellor was descanting pathe- 
tically and somewhat severely upon the great offence of a 
runaway marriage, which some counsel had rather made light 
of. "It is/* said his Lordship, "a very serious — a very 
grave offence — I don't say an offence for which there can 
be no pardon — but one which to make it be forgotten re- 
quires a long and well-spent life ever after." *' My Lord " 
(whispered Piggott) " is referring to his own life, no manner 
of doubt of it." It is known that Lord Eldon's marriage 
was of this kind, whatever his after life may have been. 

Sir Arthur Piggott made no pretensions to oratory in any 
of its branches, and like all such persons, he somewhat too 
much, more if possible than even myself, despised it. Close 
argument, clear statement whether of ferCt or of law, he of course 
valued. Any thing else at the Bar he would call *' Fringe, as it 
were," or, ; " air, you see," or, " all that sort of thing, you know," 
and he usually followed up the reference to it with a " which 
of course, is neither here nor there ;" sometimes adding, ** we 
ain't here, you know, before a Jury." That he had great 
talent for reasoning no one can doubt, anymore than that his 
opmion was as sound as possible. Once I remember being 
at a consultation with him, when he clearly expounded the 
case, « opening to us," as it were, the law, and I well re- 
collect that a learned Sergeant now gone to his account, (or 
as Sir Arthur once said with a grin, **into the Master's 
office,") was in attendance, and being junior to all but myself, 
and having expected to write down the opinion, had some- 
what rashly prepared one on his brief— handing that brief 
over to me, I wrote, as we had all very clearly agreed, that 
the action would not lie, and indeed, that the point of law 
^vas clearly against our client, which we all signed. But 
seeing something written, I looked over it, and found the 
learned Sergeant had written his opinion directly the reverse, 
and yet he was the author of learned works on the law. 

Piggott, though thus lightly deeming of rhetorical accom- 
pKshments, was not without some of the talents that lend 

s4 
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themselves to ** fringe," ^'air," "mere \?incl,** and "all that 
sort of thing." Once, a few months back, he came into the 
Court of King's Bench as leading counsel for the Bank, bis 
old, and in those days, very valuable client, in consequence 
of the Forgery prosecutions, in each of which, wheresoever 
tried, he behoved to have a brief, and generally a consulta- 
tion* A rule for a mandamus had been granted to have 
larger dividends made, ^ir Arthur appeared to oppose the 
rule being made absolute (show cause), and his argument 
being the irrefragable one, that the Court of King's Bench 
never could be the place to decide what dividend should be 
made at any time, he began, to the great delight of the 
court and the bar, and almost the envy of Lord Ellen- 
borough, by saying, " Your Lordships, if this rule be made 
absolute, would seem to be, as one may say, destined to new 
uses." It is hardly necessary to add, that the Court was 
little inclined to execute the use in question, and the rule 
was discharged. 

My excellent and truly learned friend had a very strong 
prejudice against the Scotch. Upon what it was founded 1 
could never exactly ascertain; nor did he much help my 
inquiries ; for he, perhaps, felt it to be a kind of weakness, 
and was not over fond of avowing it — though always subject 
to its influence. I remember when Whishaw, once speaking 
of George Wilson, quoted comicially enough, with variations, 
Pope's line on Craggs — 

" Statesman, yet friend of truth, of soul sincere/* 

(which the varia lectio made Scotchman)^ and I mentioned the 
jest to Piggott, observing that those present all wished he had 
been there. " Now," said he, " that's not at all right, for it 
does so happen that some of the very best men I have ever 
known have been from that country — and not only the person, 
in respect of whom the reference to Mr. Pope's verse was made 
— but one or two others also — at least, one certainly." I 
could hardly avoid smiling to see how the little weakness was 
operating all the while that Piggott was defending himself 
from the imputation. It broke out unexpectedly enough on 
another occasion of Lord Melville's persecution (as I, not he, 
termed it) by the Whigs — for the King (George III.) being 
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mentioned, and how -much the famous vote of 8th April 
(1805) must have vexed him ; " Why not exactly so ^ (said 
Plggott), "for you will observe he never much liked Dunds^, 
and naturally was distrustful of him as being a Scotchman." 
Some one mentioned Lord Bute as his prime favourite, 
though of that country — but Piggott said it was a great 
mistake so to think, and a mere party slander, for he knew 
that, except just at first, the King never could bear Lord 
Bute, chiefly because of the stories about his mother having 
too much fancied Lord Bute. And "this was one cause," 
said he, " of the dislike of Scotchmen, but by no means 
the only cause, you may be quite sure." 

Of the Irish he had not by any means so bad an opinion, 
possibly from having been so much thrown into contact with 
Burke, Sheridan, and above all, Fitzpatrick, who never failed 
to set up his countrymen as against the Scotch, and who gave 
the same bias to Mr. Fox's mind and feelings. But Piggott 
always made this very large exception — that if you wanted 
to know the truth of any statement, you must not go to one 
of that fanciful nation, who, he thought, never " seemed 
to regard the state of the fact as at all material, you see." 
He esteemed the General (Fitzpatrick) most highly, justly 
considering his fine sense, as well as exquisite wit, perfect in 
their kind, and adding always that it was impossible to 
conceive any person more absolutely correct and trustworthy 
in his statements of fact ; insomuch he would say, that you 
might perceive, even in telling a droll story, how the General 
picked out carefully whatever was interesting or effective in 
the mere facts themselves, without even in the least degree 
varying one feature of form or hue of colour. In fact, Piggott 
AYOuld say, " It is absurd, you observe, to call him an Irish- 
man at all, for he is only Irish by his lineage and descent, 
and has passed all his time among us." For Burke's judgment 
he had not at all the same respect — by no means because of 
his partaking of the national peculiarity, which he in no 
degree did, but because of his heated feelings and his being a 
bad adviser of the party. " No man, I would say, ever got 
us into more scrapes, while he was among us, so though one 
regrets any loss of a really great man from our body, yet one 
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can hardly^ as one maj say, in an interested point of view, be 
very sorry that he left us.*' 

This apprehension of Burke or at least] the rooted distrust 
of his judgment, was not confined to Piggott, Others, 
indeed, liked him much less. That great man was never 
popular in the party. He was far too disinterested, far 
too large in his views, to please a set of men whose only prin- 
ciples were to turn out the Ministers and take their places; 
in whose eyes there was ho public virtue but sticking to 
one's party through thick and thin, right or wrong ; and who 
knew no wisdom but always harping on the same string, in 
season and out of season, till their adversaries chanced to 
take up the tune, and then to alter their note and make a 
hideous discord. These genuine party-men never much re- 
lished the wisdom and patriotism of Burke, but also they 
found him a most dangerous associate when they were in the 
right, and were pursuing prudent courses ; for he was exceed- 
ingly impracticable and violent, and took views often of a 
very personal nature. Thus his whole conduct of the Im- 
peachment was most hurtful to the party, and not very cre- 
ditable to himself. His unbridled violence broke out at every 
turn. The House, which supported him in the accusation 
against Mr. Hastings, passed a censure on him for charging 
Sir Elijah Impey with murder, and acquitted that eminent 
Judge of all blame after full investigation of the charges, 
when Sir Gilbert Elliott (afterwards Lord Minto) very ably 
brought them forward. The whole impeachment was Burke's 
own private affair, and of no possible party use ; for Pitt had 
very unjustifiably lent himself to it, as throwing out a tub to 
the whale, and occupying all his adversaries for some years 
about nothing. Then Burke's violence in the Regency 
debates, and the indecency of his expressions about the 
unfortunate King, called down general disapproval, and made 
the party quite sick of him ; so that it is a great mistake to 
fancy the dislike of Burke only arose from his conduct early 
in the French Revolution. On the contrary, I have some 
reason to believe that there was at one time no great disin- 
clination in Mr. Fox himself to take the same view, and line 
with the Portland party on that great question, and then we 



a deceased Welsh Judtje. 259 

should have seen Fox and Pitt making war together or to- 
gether keeping peace, and the good Whigs would have outrun 
the Tories in their loyal Anti-jacobinism. * 

The easy and kindly nature of Mr. Fox was not unfre- 
quently circumvented by the active zeal of Burke, as it was 
BO often by the shabby dispositions of more ignoble earwigs ; 
and Piggott could with much diflSculty bear the sight of one 
whom he so affectionately loved, and so deeply revered, being 
trepanned into great scrapes by the imprudence and violence 
of his adviser. What must he have thought of that amiable 
and highly-gifted man actually, — because Burke had been 
censured for saying that Hastings murdered Nuncomar by 
Impey's hands, after Pitt had given his conscientious verdict 
judicially, and acting as a grand juror, — getting up and de- 
claring that the Chief Justice who condemned the man was a 
murderer ; that his three Puisne Judges who agreed in opi- 
nion with him were his accomplices in the murder ; and that 
Pitt, because he now refused to find a true bill of impeach- 
ment against him, also became his accomplice — not his acces- 
sary after the fact — which would have been only monstrous 
injustice, and indeed absurdity — but his accomplice in the 
crime — which, if Mr. Fox thought for a minute, must have 
been perceived by him to be stark nonsense — a thing he was 
little used to speak — or false, ignorant, disjointed, jumbled 
metaphor- — a thing he was, if possible, still less accustomed 
to fall into. But he was blinded by his party-spirit, in him 
predominant all his life, and the cause of all his errors as a 
statesman ; and he was urged on by the desire of saving 
Burke's credit, who had gone so much too far in this sense- 
less line of attack, that his leader thought he could best save 

* His Honour's conjectures are weU borne out by Lord Malmesbury's Cor- 
wspondence, lately published. It is there clearly shown that there was nothing 
so near Mr. Fox's heart, in 1792, as a coalition with Mr. Pitt to resist the fury 
of the ultra-reformers or revolutionary party, and oppose the progress of the 
French enormities, then become an intolerable sight in the eyes of all £urope. 
It is plainly proved that we were within an hair's breadth of having this im- 
portant junction of parties ; and that it was prevented by the sordid acts of 
selfish underlings on both sides cannot be doubted. Such creatures are like the 
vermin on the surface of two great bodies, and feel sure they must be crushed 
should they come in contact. — Ed. 
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him by going a considerable step in the same direction. All 
these thbgs made Mr. Burke assuredly no idol of Sir Arthur's 
worship ; and his great proneness towards the figures and the 
exaggerations of oratory no doubt added to the undue esti- 
mate which he formed of him, while no man did more real 
justice to his excellencies of a solid description, or more revered 
his public virtues. 

It appears almost incredible to any one now calmly look- 
ing back on the life of Burke, that he should have been so 
much the dupe and sport of his own feelings as he proved 
himself through the whole of the Impeachment. In the other 
passages of his life he really seemed one of the wisest and 
most reflecting, and even most calm-minded, of men, if we 
except the degree in which the French Revolution was 
dreaded by him ; for that he was in the main quite right no 
one now denies ; and that his sagacity was perfect in fore- 
seeing its progress and effects is undeniable ; though he cer- 
tainly carried his opinions to an excess in desiring the restor- 
ation of the old monarchy without any alteration at all, and 
especially placing so much confidence in a body utterly worn 
out and untrustworthy, like the old noblesse. But in all 
his views of general policy, in all his constitutional doctrines, 
and in his views of party policy and party duties, no man 
ever exhibited a more acute or a more calm and reflecting 
mind — with the single exception of his favourite hobby- 
horse, the Impeachment — the endless, the groundless, the 
bootless Impeachment. This for years and years engrossed 
his mind, and it often really prevented him from exercising 
the most ordinary portion of common sense and discernment. 
The Indian tribe, for instance, as he termed them — that is, 
all who had served their country or made their fortunes in 
the East — were the objects of his endless hatred and un- 
wearied abuse. One is a " a criminal who should long since 
have fattened the region kites with his offal." Another sets 
on the Chief Justice to commit a foul murder (no regard being 
had to the trifling circumstance of the three other Judges 
joining in the sentence). A third is wicked and profligate, 
even for an East Indian. And the strangest thing of all is, 
to observe how his hatred of Jacobinism makes him look on 
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the other objects of his hatred as Jacobins, when they very 
notoriously are, of all classes, the most averse to everything 
of the kind ; for we find him, after the abuse of liberty in 
the French Revolution had begun to divide his zeal with the 
East Indian abuses, speaking continually of the gentlemen 
from the East as practical Jacobins, and attacking them as 
public criminals of the same class. The injury inflicted on 
the Whig party by this extravagance was incalculable. That 
party never could, by possibility, gain by the result of the 
Impeachment, whatever success might attend it ; for the 
Mmister had made himself the ally of Mr. Burke, and, in- 
deed, had enabled him to carry his motion against the Go- 
vernor-General, as he defeated him when the question of the 
Chief Justice arose. So that a mere occasion for the display 
of eloquence was all the Whigs could hope to gain from the 
speculation ; while they lost by it the chance of opposing the 
Minister on many other questions of practical importance ; 
and also created the most universal and deep-rooted prejudice 
against themselves and their whole policy in the minds of 
every person connected with the East. For it is not to be 
doubted that never statesman or ruler was more universally 
esteemed and admired than was Mr. Hastings by all who had 
ever been in the East, and all who were closely connected 
with its affairs. The party accordingly soon tired of the Im- 
peachment and of Mr. Burke ; and there were some most im- 
portant members of it, such as the first Lord Lansdowne, who 
from the beginning took a very decided part against it. That 
distinguished statesman has left a very fine bust of the great 
Governor-General, on which are inscribed the significant 
words, « Ingrata PatriaP Sir A. Piggott was no follower 
of Lansdowne House ; but the mischief of Mr. Burke's mon(H 
mania upon Hastings may certainly have made him estimate 
below their real value the sense and genius of that extra- 
ordinary person. 

If such and so moderate was my old friend's estimate of 
Mr. Burke, it is easy to conceive how much lower he held 
Sir Philip Francis. Him he charged, as did all the party. 
With having stirred up Burke's unmanageable zeal — and him 
^e also charged with uniformly acting in the whole of a great 
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national and even a judicial question, from motiyeg of mere 
pergonal hatred and revenge; of his talents, be perhaps 
formed too low an eatimate, and of hig judgment or dis- 
cretion (qualities which, in Piggott'e view, were of first rato 
importance) he certainly held the lowest opinion possible. It 
must not, however, be supposed that he at all differed with 
the bulk of the party in his opinion of Hasting's conducti 
though he must have considered it as exaggerated and pre- 
judiced, and probably regarded the whole affiur of the 
Impeachment as unhappy for the Whig party in every point 
of view. But he acted as one of the council to the managers; 
and Hence he leant a good deal more against Hastings than be 
was at all likely to have done but for this connection. 

When I now look back on these strange, and, to the 
country, very discreditable proceedings, I must say that 
nothing, for a trifling part of it, seems more inconceivable 
than the cool injustice, as well to the tax-paying people of 
England, as to the unfortunate victim of the combination 
against all justice — of giving the managers the aid, at a most 
heavy expense to the public purse, of no less than six counsel. 
Not only had they two king's counsel from chancery, Figott 
and Mansfield (the latter formerly Solicitor General), and 
two common lawyers, W. Burke and Douglas, but they must 
needs have also a pair of doctors, Scott, afterwards Lord 
Stowell, and Lawrence ; and why two civilians in a matter 
utterly wide from all consistorial subjects? Simply be- 
cause Burke must take the childish fancy that some 
questions of the law of nations might arise -^^ a supposi- 
tion wholly fanciful, and ridiculous, and which wqs treated 
with the supreme contempt it so well deserved, by the 
defendant never once dreaming of having any but common 
law men for his advocates. Observe too, that among the 
managers themselves were all the Whig lawyers in the Honsc 
of Commons. Here then was Mr. Hastings to struggle 
against the eloquence of Fox, Burke, Sheridan, Wyndham, 
and the legal subtility of the lawyers in parliament — and that 
not being enough, there must be added, at the expense of 
hundreds a day, six other most eminent practitioners in dif« 
ferent courts in order the more efTectually to overwhelm his 
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person and his purse. To meet all this array he had only 
three counsel, and those not then of the first eminence in 
point of practice: Law, afterwards Ellenborough, Dallaij 
and Plomer — the first alone an able and excellent advocate, 
the second a fiowery and rather feeble speaker, little of a 
Wyer, and enunently unhandy at Nisi Prius — the third no 
lawyer at all, and only good at a long and loud speech, and 
wholly incapable of Nisi Prius practice ; so that Law was his 
only resource. 

The Whigs had, moreover, some little regard to the 
pleasing operation of promoting their connections in this 
arrangement. Thus Mansfield and Pigott were their sworn 
aUies; W. Burke was the cousin, or brother, of Edmund, and 
never held any other brief. Douglas, afterwards Lord Glen- 
berrie, always useless as an advocate, and never known in the 
profession but as a reporter in the king's bench and election 
committees, was son-in-law of Lord North, the idol of the 
party ever since their famous coalition with him. Thus of 
the whole six not one was of the very least value as Nisi 
Prius advocate ; and yet the only conceivable use of them 
was to help the managers on points of evidence as they sud- 
denly arose. For even Pigott and Mansfield had for years 
been confined to the Court of Chancery, and never been in 
great practice at Nisi Prius; and the other four were not 
even to be named. I may thus retract what I said of the 
legal array oppressing the defendant : it was designed to do 
80, but the love of party jobbery mitigated the blow levelled at 
hitn. Little courage did it ask of Law to stand alone against 
the array thus appearing against him. He saw no one Nisi 
Prius man against him ; but Equity men, when no point of 
equity could arise — Civilians, when there was no point of 
civil-law involved — and cyphers. But when an impeachment 
again came on in 1806, it was observed that the vile and 
jobbing precedent of 1788 was not followed ; and Lord Mel- 
ville's accusers had no aid of counsel at all, though in a case 
which far more required it. 

We old men, retired judges, have the privilege of rambling, 
of making extra viams in our journey, and one topic suggests 
another. I have named the trial of 1806. There were some 
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passages therein which may be worth recording. Jekyl was 
a manager^ and he was even more profuse of his little jokes 
than usual. Conceiving, I suppose, that his dignity of manager 
did not allow him to jest in his own proper person, he fathered 
his dicta upon others, and especially the Duchess of Grordon, 
who, from affection for her old friend and ally, Harry 
Dundas, was a very constant attendant in the peeress's box. 
Of Plomer's speech (a very powerful though somewhat heated 
and ponderous performance) he made her observe that it was 
" Plumber's work — hot and heavy." Of Dan Giles, an old 
subject of Jekyl's muse, and he not being very happy in his 
efforts as a manager, the good duchess was made to say, 
"Giles is the manager's daughter — Mis Manager." Jekyl 
was not the only joker on the occasion of this famous and ill- 
starred triaL The reverend the Judges partook of the general 
contempt of the proceedings. Mr. Baron Thomson was 
pleased to say, '' he had often heard of impeachment of waste, 
but here was waste of impeachment." In one sense it was 
not wasted, for the admirable firmness, mixed with perfect 
suavity of the Chancellor (Erskine), restored that constitu- 
tional remedy to the position of being practicable, from which 
Burke's endless proceeding against Hastings had seemed to 
degrade it for ever. To conclude on this head the little that 
I have to say, the argument of Pigott on a question of 
evidence and procedure was by far the ablest thing to which 
the trial of 1806 gave rise; and Romilly's summing np^ 
though most able in all parts, and in some very beautifally 
done, fell exceedingly flat from want of physical power in the 
delivery, and from the ill-judged course of having neither an 
exordium nor a peroration. Whitbread's display was in all 
respects unhappy — over done — in bad taste — and filing even 
in close reasoning on the facts. Its worst part, about his 
father's death and trade, gave rise to extreme merriment, in- 
stead of proving at all pathetic. Mr. Prere turned the son's 
speech into verse, in which I remember one of the lines, 
which alluded to the father's : — 

" Bier with an % and his Beer with an 6." 

I recollect the good old gentleman himself once remembering 
his beer with an e, when he might as well have forgotten it 
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Bearcroft was in company, and Old Mr. Whitbread would 
always call him " Mr. Beercraft ;" on which the counsellor 
was pleased to observe sharply : — " III tell you what, Mr. 
Whitbread ; that 's not my name, but your trade." 



ART. n.— THE LAW OF ESTATES. 
CHAP. IV. — ESTATES IN DOWER. 

In the last Chapter' we mentioned those estates for life which 
are expressly created by deed, will, or other assurance ; we 
now come to consider that kind of estate for life which derives 
its existence from the operation of some principle of law- This 
kind may be divided, according to their importance, into 
1. Estates in Dower ; 2. Estates by the Curtesy of England ; 
and, 3. Estates after Possibility of Issue extinct. We shall 
treat of each of them separately; and, firsts of an estate 

IX DOWEB. 

We liave hitherto treated of those estates which may be 
said to have a permanent place in the law of property in this 
country. Estates in fee, estates tail, estates for life, as we 
liave already described them, are well adapted to meet the 
wants and wishes of the community. We do not expect 
any alteration in the law of primogeniture. It is possible 
that the law of tenure, as respects these estates, may be some- 
what altered ; but this will affect very slightly, if at all, the 
rules which we have laid down respecting them. We now, 
however, come to a species of estate which has long been in 
an unsatisfactory state ; inefficient for the purposes for which 
it was designed, the legal liability to which is constantly 
evaded, and the rules as to which we think it would be well 
to consider further, for the purpose of making them more 
conformable to the necessities of the case. It has been said 
by Sir Joseph Jekyll, that dower " is the only plank the 

* Antiy p. 33. See the preceeding chapters of this Treatise, 4 L. R. pp. 33. and 
277. and ant^^ p. 33. Its object is to show chiefly to the student the present 

VOL. V. T 
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wife can lay hold of to prevent her sinking under her dis- 
tress. Thus the wife is said to have a moral right to dower/' ^ 
If this be so, it should be placed on some more satisfactory 
footing. 

Even as far back as the time of Lord Coke dower was not 
in favour ; for, alluding to the disadvantage which the widow 
was placed in being driven to her writ of dower, he says, 
" The well-advised friends of the wife will provide for a join- 
ture to be made to her^ ; " and we shall see that, by what has 
long since become a common form in conveyancing, the 
liability to this "moral right" has been systematically, and 
almost as a matter of course, defeated; and, at last, by 
statute', the whole character of the estate, and almost all its 
important rules, have been materially and almost violently 
altered. 

In treating of this estate, we shall pursue nearly the same 
arrangement that we have hitherto followed as to others, and 
consider, I. "What an estate in dower is ? IL How held or 
enjoyed? III. How aliened and barred? 

I. fVhat it is. — Dower among the Romans signified the 
marriage portion which the wife brought to her husband, 
on which he only acquired right of enjoyment, or ums^ 
fructus during the marriage, whether it consisted of lands or 
moveables, and it reverted to the wife at his death. * But 
among the Germans, from whom this custom is derived, it 
was a rule that a woman should bring no fortune in marriage, 
but should acquire a right to some of her husband's property 
in case she survived him. * The custom of dower was, it is 
said, unknown in England until the arrival of the Saxons ; 
for the Welsh were unacquainted with it before the statute 
of Rutland, nor was it established among the Irish until 
they adopted the English laws.^ Glanville noticed the dis- 
tinction between the dos of the English law, and the dos or 
dowry of the Roman law. ^ 

state of the law on the subject of which it treats, reference being had to the 
recent statutory alterations. See this adverted to 4 L. R. p. 38. 

> 2 P. Wma. 702. . * Co. Litt 32 b, 

' 3 & 4 W. 4. c. 105. This is one of the acts drawn up by and passed under 
the auspices of of the ** Real Property Comn^issioners." 

* See 4 L. R. 101, 102. » Heinec, Elera, Jur. Germ. ch. 1. s. 5. 

" Dav. Rep. 136. 

^ Glanv. vi. c. Ivii. c. 1. See also Tacitus De Mor. Germ. c. 18., Spence, 
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But dos, dower In the common law of England^ is taken 
for that portion of the lands or tenements whioh the wife 
baa, for term of her life, of the lands or tenements of her 
husband after his decease, for the sustenance of herself, and 
the nurture and education of her children. ^ 

Littleton mentions five kinds of dower, but it is quite 
useless for our present purpose to consider any but the 
first or dower by the common law, of whioh he says, * 
^^ Tenant in dower is where a man is seised of certain lands 
or tenements in fee simple, fee tail general, or as heir in 
special tail, and taketh a wife and dieth ; the wife after the 
decease of her husband shall be endowed of the third part of 
such lands and tenements as were her husband's at any time 
during the coyerture; to haye and to hold to the same wife 
in severalty by metes and bounds for term of her life, whether 
she hath issue by her husband or no, and of what age soever 
the wife be, so as she be past the age of nine years at the 
time of the death of her husband (for she must be above 
nine years old at the time of the decease of her husband), 
otherwise she shall not be endowed." 

To the consummation of this estate, three things are ne- 
cessary, viz. marriage, seisin, and the death of the husband. ^ 

1. Marriage. — Although the wife must be nine years of 
age, the age of the husband is immaterial ^ ; ^* and if a man 
taketh a wife of the age of seven years, and afterwards 
alien his land, and after the alienation the wife attains to 
the age of nine years, and after the husband dieth, the wife 
shall be endowed ; for albeit she was not absolutely endow- 

£q. Jur., vol. 1. 145, 4 L. R. 102. In GlanviUe'a time the common mode of 
endowing was that ad ostium ecclesis ; but it was limited to the third part of the 
freehold lands, which the husband held at the time of the marriage. This 
limitation is likewise mentioned in Braeton and Fleta. Brae. lib. 9. c. 39. 
>. 2. ; Fleta, lib. 5. c. 24. s. 7. ; whereas in Magna Cbarta, c. 7. the law of 
dower, in its modern and enlarged sense, as applying to all lands of which the 
husband was seised during the coverture, was clearly defined. 4 Kent. 
Com. S6. 
> Co. Litt. 30 h, 

• Litt. 8. 36. ; Co. Litt 30 ft. Two of the old kinds of dower, dower ad 
ostiwn eecUsia and ex assenau patris, were abolished by the 3 & 4 W. 4. c. 105. 
s. 13. 

* Co. Litt 31 a. * Id, 33 b. 

T 2 
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able at the time of the marriage, yet she was conditionally 
dowable again, if she attained to the age of nine years before 
the death of her husband." ^ But this rule must now be un- 
derstood, subject to the provisions of the Dower Act, which 
we shall state hereafter. 

If a marriage de facto be voidable by divorce, in respect 
of consanguinity, affinity, precontract, or such like, whereby 
the marriage might have been dissolved, and the parties 
freed e vinculo matrimonii, yet if the husband die before 
any divorce, then for that it cannot now be avoided, this 
wife de facto shall be endowed for this is legitimum matri- 
monium quoad dotem. * 

2. Seisin. — Before the late Dower Act this seisin must 
have been either a seisin in law or a seisin in deed. As 
where lands or tenements descend to the husband before 
entry, he had but a seisin in law, and yet the wife should be 
endowed, albeit it were not reduced to an actual possession ; 
for it was not in the power of the wife to bring it to an actual 
seisin, as the husband might have done his wife's land when 
he was to be tenant by curtesy'; but now a mere right of 
entry will give a title to dower.* 

A seisin for an instant is sufficient where it abides bene- 
ficially in the husband* ; but where the same act which gives 
the husband the estate conveys it out of him again, as where 
he is a mere releasee or grantee to uses^ dower will not 
attach. 

The seisin must be of an estate inheritable by the issue 
begotten between the husband and wife. ^ If tenements be 
given to a man and to the heirs which he shall beget of the 
body of his wife, in this case the wife has nothing in the 
tenements, and the husband has an estate as donee in special 
tail. Yet if the husband die without issue, the same wife 
shall be endowed of the same tenements, because the issue 



> Co. Litt. 33 a. " Id. ib. « Co. Litt. 31 a. 

* 3 & 4 W. 4. c 105. 8. 3. But the dower must be sued for or obtained, 
within the period during which such right of entry or action might be enforced 
Aa to which see 3 & 4 W. 4. c. 27. ss. 2. 3. 24, 

» 2 Com. 132. Prest. Est 546. • Co. Litt 31 b. 

' Litt Ss. 52, 53. 
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which she by possibility might haye had by the same hus- 
band^ might have inherited the same tenements. But if the 
wife die^ Hying her husband^ and after the husband takes 
another wife and die^ his second wife shall not be endowed 
in this case. ^ As to the seisin of the husband^ it was not 
necessary that the same should continue during the coyerture* 
for "albeit," says Lord Coke, "the husband alieneth the 
lands or tenements, or extinguisheth the rents or commons, 
&c, yet the woman shall be endowed."^ But now no widow 
who shall haye married after the 1st of January 1834, shall 
be entitled to dower out of any land which shall haye been 
absolutely disposed of by her husband in his lifetime or by 
his will. ^ 

A woman is not entitled to dower out of an estate in re- 
mainder or reversion expectant on an estate of freehold, 
because the husband has no seisin. But a woman is dowable 
of a reyersion expectant on a term for years, because the 
husband is seised of the freehold. Thus if a man before his 
marriage makes a lease for years, reserving rent, his wife 
will be entitled to a third of the land for her dower, and also 
to a third of the rent as incident to the reyersion. If no 
rent be reserved on the lease, then, although the widow may 
recover a third of the reversion, yet the judgment will be 
with a cessat executio during the term.^ 

Where lands are mortgaged for a term of years only, a 
woman will be entitled to dower out of the equity of re- 
demption; but if lands are mortgaged in fee before the 
marriage, the wife will not be entitled to dower, because the 
husband has not the legal estate. * 

Although the wife be a hundred years old, or the husband 
at his death be but four years old, so as she had no possibility 
to have issue by him, yet dower shall attach. ® 



> Litt. s. 53. • Co. Litt. 32 a. » 3 & 4 W. 4. c. J 05. 6. 4. 14. 

* Co. Litt. 32 a. 1 Cm. Dig. 172. 

* Cru. Dig. tit. 15. c. 3. ; aed quare, see the Dower Act, s. 2. post. p. 271. n. 10. 
' Co. Litt. 40 a, ** For,** says Coke, ** women in ancient times bad children 

at that age, wbcreunto no woman doth now attain, and the laws cannot judge 
that impossible, which by nature was possible. And in my time a woman 
above threescore years old had a child, and ideo non definitur in jure.** 
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3. Death of the Husband. — This is intended of a natural, 
not a civil death; for if the husband entered in religion, the 
wife shall not be endowed until he be naturally dead. ^ 

We have already mentioned the estates of which a woman 
may be endowed. There are one or two exceptions. Thus 
a woman shall not be endowed of a castle that is maintained 
for the necessary defence of the realm, because it ought not 
to be divided, and the public shall be preferred before the 
private. But of a castle which is only maintained for the 
private use and habitation of the owner, a woman shall be ^ 
endowed.^ And of the principal mansion or capital mes- 
suage, the wife shall be endowed^ ; and of many inheritances 
that be entire, whereof no division can be made by metes and 
bounds, a woman cannot be endowed of the thing itself, yet 
a woman shall be endowed thereof in a special or certain 
manner. As of a mill, a woman shall not be endowed by 
metes and bounds, nor in common with the heir; but 
either she may be endowed of the third toll dish, or de 
integro molendino per quemlibet mensem. — A woman 
shall be endowed of the third part of the profit of stallage, 
of the third part of the profits of a fair, of the third part of 
a piscary, as tertium piscem vel jactum retis tertium, and of 
the third presentation to an advowson.^ 

If the wife be entitled to have dower of three acres of 
marsh, every one of the value of twelve-pence, the heir by 
his industry and charge maketh it good meadow, every acre 
of the value of ten shillings, the wife shall have her dower 
according to the improved value, and not according to the 
value as it was in her husband's time, for her title is to the 
quantity of the land ; viz. one just third part.* 

The dower of the wife is not dependent on having issue. 
She has this advantage over tenant by the curtesy ; but she 
has this disadvantage — that she cannot enter into her dower 
by the course of law, but is driven to her writ of dower to 
recover the same.* 

Although by the common lawj the widow is entitled to 



1 Co. Litt. 33 6. * lb. 31 6. * Ik 32 0. 

* lb. 32 a. » lb. 
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one third part of the lands of her husband^ yet by the custom 
of some counties, she shall have the half; and by the custom 
of some towns or boroughs, she shall have the whole ' ; and, 
as custom may enlarge, so it may abridge dower and restrain 
it to a fourth part." 

Dower may be had of an estate in common, but not of a 
joint estate.* The reason of this diversity is, that the joint 
tenant, who survives, claims the land by survivorship, 
which is above the title of dower ; but tenants in common 
have several freeholds and inheritances, and their moieties, 
or other parts, shall descend to their several heirs, and there- 
fore their wives shall be endowed.* 

Dower so far as copyholds are considered, is entirely de- 
pendent on the custom of the manor. It is called free-bench 
where it exists, and usually consists of one-half of the lands, 
but sometimes it does not exist at all. It is to be observed 
that the Dower Act does not apply to free-bench. ^ 

A widow being an alien shall not be endowed, except she 
be the Queen Consort.^ If the husband be an alien, the wife 
shall not be endowed. ^ 

According to a note of Mr. Hargrave®, there is an act of 
Parliament not printed among the statutes, 8 H. 6.5 under 
which aliens married to Englishmen by licence of the Crown, 
may demand their dower. 

The subject of a British colony where the law of England 
has become established, will be entitled to dower. ^ 

Widows married before the 1st of January 1834, were not 
dowable out of equitable estates. But now by stat. 3 & 4 W. 4. 
c. 105. s. 2., where a husband^® shall die beneficially entitled 
to any land for an interest which shall not entitle his widow 
to dower out of the same at law, and such interest, whether 
wholly equitable, or partly legal and partly equitable, shall 

* Litt. 8. 87. " Co. Litt S3 6. • Litt Ss. 44, 45. • Co. Litt 82 a. 

' Doe 9. Swinnell, 1 Ad. & £L N. S. 681. " Co. Litt. 31 (. 

' Co. Litt. 31 a. 8 Harg. Co. Litt. 31 a, 187. 

^ Jephson v. Riern, 3 Knapp, 130. 

** It is doubted by some whether the clause limiting the operation of the act 
(s. 14.) applies to this section or to any other clause extending the rights of 
widows, but relates only to those which curtail them. See 1 Hayes. Convey. 273. 
ed.4. 
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be an estate of inheritance in possession (other than an estate 
in joint-tenancy), then his widow shall be entitled to dower 
out of the same land. 

There are some cases in which a widow has a right of 
election, as to the property out of which she is dowable. 
Thus, if the husband exchanges his lands for others, his 
widow shall have her election to be endowed, either of the 
lands giyen, or of those taken in exchange, because her 
husband was seised of both during the coverture. * 

The wife of an idiot non compos mentis, outlawed, or 
attainted of felony or trespass, attainted of heresy, praemunire 
or the like, shall be endowed. But if the husband be at- 
tainted of treason, albeit it be treason done after the title of 
dower, she shall not be endowed^; and as to the dower of the 
wife of an idiot, Blackstone*^ says, — "It seems at present 
agreed upon principles of sound sense and reason, that an 
idiot cannot marry, being incapable of consenting to any 
contract." 

II. — Let us now see how an estate in dower is held or 
enjoyed. 

Lord Coke speaking of this estate, says: — Dos, the very 
name, doth impart a freedom*, for the law doth give therewith 
many freedoms : — Secundum consuetudinem regni mulieres 
viduas, &c., debent esse quietse de tallagiis, &c. ; and tenant 
in dower shall not be distrained for the debt due to the king 
by the husband in his lifetime in the lands which she held in 
dower ; and other privileges she hath, of all which Ockham 
yields the reason: — Doti ejus parcatur quia prcemium pu- 
doris est, 

A woman married before the 1st of January, 1834, shall 
hold her dower discharged from all judgments, leases, mort- 
gages, or other incumbrances made by her husband after the 
marriage, because her title being consummate by his death, 
has relation to the time of the marriage and to the seisin 
which her husband then had; both of which are prior to 
such incumbrances. * 

But now, as we shall hereafter see, a man may dispose of 

» 1 Cru, Dig. 173. « Co. Litt. 31 c. ; 2 Blac. Com. 131. 

• 2 Com. 130. * Co. Litt. 31 a. » 4 Co. 65 a. 
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his landd in his lifetime by deed^ or devise them after his 
deaths free from the claim of doAver. ^ 

Tenants in dower are prohibited from committing any 
kind of waste. But it has been held that if land assigned 
for dower contained an open mine of coal or lead, the dow- 
ress might work it for her own benefit. ^ At common law a 
dowress could not devise corn which she had sown ; nor did 
it go to her personal representatives, but became the pro- 
perty of the reversioner, because the widow, being entitled 
to an immediate assignment of dower after the death of her 
husband, if the lands happened to be sown at that time she 
had the benefit of it, which made her case diflPerent from that 
of other tenants for life, who are seldom put into possession 

T of lands that are sown. It was however provided by the 

Statute of Merton, 20 Hen. 3; c. 2., that a dowress might 
dispose, by will, of the growing corn, otherwise that it should 

T go to her executors.' 

III. We lastly propose to consider how this estate may be 

j; aUenated or barred. 

A tenant in dower has the same right, and is under the 

;. same restraint as to alienation, as any other tenant for life, 

'^^ and dower may be barred by 1. The dissolution of the mar- 
riage ; 2. The determination of the estate ; 3. Satisfaction ; 
4. By jointure; 5. By the act of the husband under the 
Dower Act ; and 6. By uses to bar dower. 

1. It is necessary that the marriage do continue; for if 
that be dissolved, the dower ceaseth, ubi nullum matrimo- 
nium ibi nulla dos. But this is to be understood when the 
husband and wife are divorced a vinculo matrimonii, as in 

,gj case of precontract, consanguinity, afiinity, and not a mensd 

' ^; et thoro only, as for adultery^; and in the former case the 
\^i marriage must be dissolved in the lifetime of the husband. 
^, If the wife elope from her husband, that is, if the wife leave 
her husband and goeth away and tarrieth with her adulterer, 
she shall lose her dower until her husband willingly without 
ecclesiastical coercion be reconciled to her, and permit her to 
Tj^. cohabit with him.^ 



ski 

'00 



1 

areF 






* See po*ty p. 276. * Houghton v. Leigh, 1 Taunt. 402. 
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2. In the case of an estate tail the dower of the wife con- 
tinues^ though the estate tail be determined. But there are 
several cases where the dower ceases upon the determination 
of the estate. 1. Where the fee is evicted by a title para- 
mountj dower necessarily ceases. ' 2. Where the seisin of 
the husband is wrongful^ and the heir is remitted, by which 
the wrongful estate is determined, the right to dower ceases. 
3. Where the donor enters for breach of a condition, the 
right to dower is defeated. ^ 4. Where a person has a 
qualified or base fee, the right to dower ceases, when the 
estate is determined. ^ 5. Where an estate in fee simple is 
made determinable upon some particular event, if that event 
happens, dower ceases with the estate. ^ 

3. Satigfaction. — A widow may be barred of her dower 
by accepting any interest in the dowable estate, which is 
inconsistent with her title to dower. Thus if the widow 
accept from the heir a lease for life of the whole of her hus- 
band's freehold estate, she will be barred of her dower, as 
she cannot claim dower without in part defeating the lease. ^ 
So if she takes a provision under a settlement or will of her 
husband, it will always be a question in a Court of Equity 
whether this does or does not operate in satisfaction of her 
dower. But these questions are materially lessened in num- 
ber by the operation of the Dower Act. By that act (s. 9.) 
when a husband shall devise any land out of which his widow 
would be entitled to dower if the same were not so devised, 
or any estate or interest therein, to or for the benefit of lus 
widow, such widow shall not be entitled to dower out of or 
in any land of her said husband, unless a contrary intention 
shall be declared by his will. Under this section it has been 
doubted whether a will made in contemplation of marriage 
can bar the future wife of her dower. ^ But by s. 10. no 
gift or bequest made by any husband to or for the benefit of 
his widow, of or out of his personal estate> or of out of his 



> Litt. s. 393. « 1 Cru. Dig. tit. 13. s. 2. » 10 Rep. 98, a. 

* Buckworth v. Thirkell, 3 B. & P. 652. » Perk. s. 35a 

Mareton v. Roe,-8 Ad. & £1. 14. 
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land not liable to dower^ shall defeat or prejudice her right 
to dower^ unless a contrary intention shall be declared by his 
wiU. 

Legacies in satisfaction of dower are still to be entitled to 
priority over other legacies^ according to a well known rule 
in Equity. ^ This rule does not obtain where the testator 
leaves no estate. * 

4. The widow may also be barred by a jointure, and here 
we shall adopt Blackstone's statement of the law as to this 
estate, with some alteration. * A jointure, which, strictly 
speaking, signifies a joint estate limited to both husband and 
wife, but in common acceptation extends also to a sole estate, 
limited to the wife only, is thus defined by Sir Edward 
Coke* : — "A competent livelihood of freehold for the wife, of 
lands and tenements ; to take effect, in profit or possession, 
presently after the death of the husband ; for the life of the 
wife at least." This description is framed from the purview 
of the statute 27 Hen. 8. c. 10., commonly called the Statute 
of Uses* It is here only necessary to observe, that before 
the making of that statute, the greatest part of the land 
of England was conveyed to uses ; the property or possession 
of the soil being vested in one man, and the use, or profits 
thereof, in another, whose directions, with regard to the 
dispositions thereof, the former was in conscience obliged to 
follow, and might be compelled by a Court of Equity to 
observe. Now, though a husband had the use of lands in 
absolute fee simple, yet the wife was not entitled to any 
dower therein, he not being seised thereof: wherefore it 
became usual, on marriage, to settle by express deed some 
special estate to the use of the husband and his wife, for 
their lives, in joint-tenancy, or jointure ; which settlement 
would be a provision for the wife, in case she survived her 
husband. At length the statute of uses ordained, that such 
as had the use of lands, should, to all intents and purposes, 
be reputed and taken to be absolutely seised and possessed of 
the soil itself. In consequence of which legal seisin, all wives 

1 S. 12. Heath r. Dendjrt 1 Rusa. 543. 

* Aeey T. Simpson, 5 Beftv. 35. * S Com. 1$7. „ « 1 lost 36. 



276 The Law of Dower. 

would have become dowable of such lands as were held to 
the use of their husbands^ and also entitled at the same time 
to any special lands that might be settled in jointure^ had 
not the same statute provided^ that upon the husband's 
making such an estate in jointure to the wife before marriage, 
she shall be for ever precluded from her dower. ^ But theu 
these four requisites must be punctually observed : 1. The 
jointure must be limited to take effect immediately on the 
death of the husband^; 2. It must be for her own life, or 
during widowhood at leasts and notji^wr amter vie^ or for 
any term of years, or other smaller estate ; 3. It must be 
made to herself, and no other in trust for her ; although a 
trust estate is a good equitable jointure ^ ; 4. It must be 
made in satisfaction of her whole dower, and not of any par- 
ticular part of it ; and this should properly be expressed in 
the deed ; but if not expressed, it seems that evidence will 
be let in to prove the fact. » If the jointure be made to her 
after marriage, she has her election after the husband's death, 
and may either accept it, or refuse it, and betake herself to 
her dower at common law ; for she was not capable of con- 
senting to it during coverture. And if, by any fraud or 
accident, a jointure made before marriage proves to be on a 
bad title, and the jointress is evicted, or turned out of pos- 
session, she shall then (by the provisions of the same statute) 
have her dower pro tanto at the common law. 

Though dower be forfeited by the treason of the husband, 
yet lands settled in jointure remain unimpeached to the 
widow.® Wherefore, and for other reasons. Sir Edward Coke 
very justly gives it the preference, as being more sure and 
safe to the widow. 

5. A fifth mode of barring dower is by the act of the hus- 
band, under the act 3 & 4 W. 4. c. 105. Before that act, the 
husband and wife, by levying a fine, or suffering a recovery, 
could bar the right of dower in the wife^; but by the late act 



» 4 Rep. 1. 2. » Mr. J. Coleridge's note. « 4 Rep. 3. 

« Harg. Co. Litt. 226. 

» Co. Litt. 36 6; 4 Rep. 3. ; Owen, 33. ; Pres. Est, 599.' 

• Co. Litt 37. ' Goodrick v. Shotbolt, Prec. Ch. 333; 10 Co. 49. 
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the power of the husband over the dower of the wife is 
greatlj enlarged ; for it is enacted, in the first place (s. 5.), 
that all partial estates and interests, and all charges created 
by any disposition or will of the husband, and all debts, in- 
cumbrances, contracts, and engagements to which his land 
shall be liable, shall be valid and effectual as against the 
right of his widow to dower. In the second place, it is 
enacted (s, 6.), that a widow shall not be entitled to dower 
out of any land of her husband when in the deed by which 
Buch land was conveyed to hira, or by any deed executed by 
him, or by his will (s. 7.), it shall be declared that his widow 
shall not be entitled to dower out of such land. So that by 
this act the husband, by any deed executed in his lifetime, 
or even by his will, may deprive his widow of all title to 
dower ; but it is to be borne in mind, that this act only 
extends to the dower of widows married after the 1st of 
Januaiy, 1834. The title to, or estate in, dower of widows 
married on or before that time could only be defeated by fine 
or recovery when those assurances existed ; and since their 
abolition, can be barred by the deed substituted in their 
room. ^ 

6. By Uses to bar Dower. — The power to the husband 
given by the Dower Act over his wife's dower would be more 
important if the right to dower were more extensive ; but it 
has, in fact, been greatly diminished ; first by jointures, and, 
next, by the almost universal practice, which has existed for 
the last fifty years, of conveying lands, on a purchase, in 
such a manner that, while the husband has complete power 
to dispose of the lands, the dower of the purchaser's widow 
cannot attach, or, as it is generally called, to uses to bar dower 
— an ingenious contrivance which has long been extensively 
resorted to ; the most usual form of which is said to have 
been suggested by Mr. Feame, to evade the claim of dower.* 

> Blackstone, by Stewart, vol. 2. 159. ed. 3. 

• See Duncombe v. Duncombe, 3 Lev. 437 ; Fearn. Cont. Rem. 347, seventh 
edit. ; 2 Sand, on Uses, 321. Speaking of their forms, and of the difficulties 
which have arisen under them, Chancellor Kent says, « In this country (the 
United States) we are happily not very liable to be perplexed by such abstruse 
questions and artificial rules, which have encumbered the subject o{ dower in 
England to a grievous extent. Even in those states where the right of dower 



278 * Life and Writings of Savigny, 

Bj means of these uses the laadi are conveyed to the hus- 
band in Buch a manner that, although he has fuU control 
over them, dower does not attach. It is now usual, since 
the Dower Act, not only to convey lands to uses to bar 
dower, but to insert a declaration by the husband, under 
that act, that dower shall not attach; although this is not 
done by some practitioners without express instructions. ^* If 
the widow was married before the Ist of January, 1834," 
says a recent commentator, ^' her husband's declaration under 
B. 6i will not exclude her from dower even as to lands pur- 
chased after that day. If, on the other hand, the marriage 
was after that day, the usual limitations to bar dower are [to 
some extent] ineffectual for that purpose (s. 2.). Both forms 
should, however, be retained in purchase deeds for many 
years to come in order to prevent the necessity of inquiries at 
future times whether the owner was married before or after 
the day in question." ^ 



ART. m.— LIFE AND WRITINGS OF SAVIGNY. 

Euai sur la Vie et Us Doctrines de Frederic Charles de Savigny* 
Far Edouard Laboulate. Paris, 1842. 

[Concluded IVom p. 32.] 

Wfi now conclude our account of the life and writings of 
Savigny. 
yil. M. Laboulaye next narrates the occupation of M« 

as nt common law exists in full force, the easy mode and familiar practice of 
barring dower by deed supersedes the majority of the ingenious contrivances of 
of English counsel. Rather than have the simplicity and certainty of our juris- 
prudence destroyed by such mysteries, it would be wiser to make dower depend 
entirely upon the husband's seisin in his own right, and to his own use of an 
estate in fee simple, pure and absolute, without any condition, limitation, or 
qualification whatever annexed." 4 Kent, Com. 51. ed. 5. It is greatly to be 
regretted that this act has failed for the most part in getting rid of these 
« mysteries** and "intricacies'* in this country, which was, no doubt, one of its 
objects ; as, instead of enabling the practitioner to dispense with a formi it has 
enabled or obliged him to add another. 
1 Browell's Real Property Statutes, 165. 
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de Savigny^ after he had retired from his polemical disputes 
and discussions. 

'^ Having Isud aside polemics^ Savigny occupied himself in 
putting a finishing hand to a work commenced many years 
before, that History of the Glossators, of which Wcis had 
formerly given him the idea. But, under &e influence of 
the late discussions, the author had singularly modified the 
plan of his work, and he himself explains to us how, under 
the guidance of the new doctrines which he had just founded, 
his ideas were enlarged, 

^^ If, conformably to the general opinion, we consider the 
civil law of a nation as the arbitrary result of the legis- 
lative will, at the pleasure of which, it may vary, at each 
iastant, to give place to some institution, quite new, the 
law, it must be owned, is not connected with the history of 
the nation, and of its constitution, except by a link, very 
feeble, a whim, an accident. It is in this spirit, with refer- 
ence to the Roman law, that even to this day, the question 
has been treated, of its duration, or of its disappearance, 
during the middle ages. It has always been considered as 
having a proper existence, as independent of the existence 
and of the condition of the people whom it ruled. I have 
already elsewhere expressed an opinion quite the reverse. 
According to my conviction, the law is necessarily produced 
by the very condition of the nation. Now this conviction 
changes completely the mode of viewing our historical pro* 
blem. The question of the duration of the Roman law 
necessarily leads us to examine the duration of the people, 
among whom, and for whom, the law has existed ; and we 
cannot admit the continued existence of the law, without 
previously ascertaining the continued existence of the 
Boman nationality, and administration. For, if the Roman 
nation disappeared, under the ruins of the Western Empii'e, 
there was neither any necessity for, nor even the posribility 
of preserving the Roman legislation. It would have been 
nearly the same, if the vanquished had entirely lost their 
personal liberty, or their property; there could be no 
reason for the existence of a legislation, without an object. 
And even supposingj that all liberty, and all property, were 
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not losty if all political life was annihilated^ if the conquered 
people mingled itself completely with the victorious nation, it 
would be very difficult to admit the continued duration of the 
Roman law. For the law is a part of the political life of a 
nation ; it is connected in a thousand points with all the rest 
of the national organisation, and can with difficulty survive 
a sudden annihilation of the constitution. Add that the 
continued existence of the legislature presupposes the con-* 
tinued existence of the judiciary organisation, it not being 
possible to admit, as existing in kingdoms formed out of the 
conquest, the administration of the Roman law, without 
Roman judges and tribunals." 

" Setting out from the point of view which I have just 
indicated, it will then be necessary, in order to give a solid 
basis to this history of law in general, and more particularly 
of the civil law, to inquire what was in these new states, 
the position of the Romans — to examine what was the condi- 
tion of the conquered, that of their lands, and finally what 
was the constitution under which they lived. This last 
inquiry calls in its turn for another ; for this constitution is 
connected with the organisation, which preceded the fall of 
the Western Empire; but undertaking this last study only for 
an indirect object, I shall confine it to the track which 
the plan of my work requires." 

At the sight of a sketch so very grand, it is impossible for 
the reader not to feel involuntarily prepossessed in favour of 
the legislation, of which he is promised the history. And what 
is felt, is not merely that interest of curiosity, good for a small 
number of idolators always ready to prostrate themselves 
before the first parchment blackened by the dust of ages ; it 
is an interest, grave and profound, which seizes every friend 
of his country and of humanity, when he evokes the past, 
to ask from that formidable sphinx the motto of the present, 
and the secret of the future. This legislation, the inherit- 
ance of the wisdom or of the folly of our forefathers, which 
presses upon ours, as the Past, which it represents, presses 
with all its weight upon our Present, — whence does it come to 
us ? Whither does it lead us ? How shall we modify it? It 
is the first of these questions that Savigny attempts to resolve; 
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It is those mysterious sources, tliat he desires to discover. 
More late in life, and In the work of his old age, he will 
essay to answer the last demand, and to ensure to the present 
its legitimate share of influence. 

There is not, I conceive, in history a spectacle more 
imposing than this long child-birth (enfantetnent) of modem 
civilisation, at which Savlgny makes us assist. The Germans 
are the masters of what was the Eoman world, and they have 
brought into the 'conquered country their institutions and 
their usages ; but the conquered race has preserved its laws, 
and its laws are now for it, the past — native country — ^no- 
tlonality. At the moment when the bloody contest ceases, 
when all life seems to have left the expiring empire, there is 
then maintained, between the two Societies in presence of 
each other, a silent, but desperate struggle : It is no longer 
the men, it is the institutions, which combat and destroy 
each other, until a civilisation, which is no longer either 
Koman' or barbarian, issues at last from the ruins of the 
Soman, and from the German world, both mingled together 
and transformed. 

In following the destiny of that Roman race, so feeble in the 
field of battle, but which, when conquered, again raised 
itself by the superiority of its genius, and ended by ruling 
over its conquerors, we experience something of that interest 
which attaches to modern Greece, disputing with its con- 
querors, what three centuries of oppression have not been 
able to deprive it of — its religion, its language, its laws; 
last and dear treasures of a conquered nation, the only power 
which the ambition of the master cannot annihilate — the 
sole hope of better days I 

Savigny, however, if I may venture to say so, has only 
imperfectly filled up this immense picture-frame, and it 
seems that we recognise in his book, two works of different 
dates, and in some manner placed one upon the other ; on 
the one side, the literary history, such as Wels had con- 
ceived, that Is to say, the enumeration of the laws, of the 
documents, of the commentaries. In which the Koman doc- 
trine is contained ; on the other, the history of the Institu- 
tions, such as Savigny had contemplated, under the guidance 
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of the theories which he had just established, that is to say, 
the profound history of the successive transformations of 
civilisation. This second part of the book was the moflt 
fruitful mine which science has ever discovered, but our 
jurisconsult, we would say, has been afraid to plunge mto 
these mysterious depths; content with opening the first 
veins, and with showing, at a distance, all the riches of the 
mine which he had conmoienced working, he seems to abandon 
to bolder hands that severe political labour, to return to 
those literary studies in which he is without a rival. 

Hence there was for the reader a secret disappointment; 
we seek for the history of an Institution, — we find the 
biography of an unknown Glossator. This defect of the 
book strikes on its first appearance. Goethe endeavoured to 
defend his fellow-countryman by a sprightly saying: "The 
author is reproached for not having done what he did not 
wish to do, and for having done what he wished." This 
defence was more ingenious than just ; when God gives to 
genius a great idea, man is accountable for it to science: for 
this treasure, which he has first discovered, is the patrimony 
of all 

The kind of regret however which " the History of the 
Eomto Law *' leaves after its perusal, is the certain mark of 
the eminent merit of the work. Seeing in what a superior 
manner Savigny has treated the literary part, how is it possi- 
ble not to regret that he was contented with lightly touching 
the questions, so grave, which presented themselves before 
him at every step ? This literary history is a masterpiece of 
patience and of method. The vast labour it must have required 
to collect documents of every kind, to read manuscripts, 
diplomas, books more unknown and more rare than even 
the manuscripts, is truly incredible ; and it is certain, that 
if M. de Savigny has written, as he said, less for readers than 
for writers to come, he has produced a masterpiece ; for his 
book is destined for a long time to serve as a basis for all the 
works which shall have for their object the sources of modem 
civilisation. 

We do not, nevertheless, concur in or approve of the too 
modest destination, which the author assigns to his work; it 
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IS by addressing itself to readers of every class, aud of ever y 
condition, that " the History of the Roman Law " has 
rendered to knowledge the most valuable service ; the clear- 
ness of the ideas, the elegance of the style, the interest of 
the subject, have preserved for jurisprudence more than one 
worshipper, hitherto kept at a distance by the dryness of the 
forms of the ancient school. And it is not only in the 
destinies of the Roman law, that M, de Savigny has known 
how to interest the reader ; he does so likewise in the march 
and in the progress of German Institutions. In this field, which 
was little familiar to him, he has given proofs of a distinctness 
of view, of a fineness of perception, which, according to us, 
place him above Eichhom, although proclaimed the first 
Qermanist of the age. These studies in the German law 
are so much the more remarkable, that the Historical school 
has often and justly been reproached with its predilection for 
the Roman jurisprudence. But for this predilection, justified 
by the beauty and grandeiu' of the Roman monument, it would 
be unjust to make M. de Savigny responsible ; for few Ger- 
nmnists have presented to their national law a more generous 
offering than his ; and for the momentary preference of the 
Roman law, if any one was blameable, assuredly it was not 
M. de Savigny, but Gttius." 

VIII. M. Laboulaye here gives a short account of the 
truly singular discovery of the Commentaries of the Roman 
Classical Jurisconsult, Gains : — 

**It was in 1817, that the discovery of this Roman juriscon- 
sult, lost for twelve centuries, gave to the science an impulse, 
which it seemed it was not any more to receive, an impulse 
which may be compared to the great movement which, after 
the discoveries of the sixteenth century, had revived 
jurisprudence and formed the glory of the French school. 
Niebuhr was the first author of this fortunate event. Nomi- 
nated ambassador to Rome, he did not without regret separate 
himself from that university, which he had, in a manner, 
founded ; and taking leave of Savigny, as they talked of the 
literary riches which they supposed to be hid in the Italian 
libraries, " I promise you," said he to his friend, *' that from 
the first city into which I shall descend, I shall send you 
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some one of your ancient jurisconsults^ lost in their rubbish/^ 
Some days afterwards, chance rendered this joke a truth: 
Niebuhr, visiting at Verona the ancient manuscripts which 
the library of that city contained, one of the first which fell 
into his hands was a St. Jerome, under the writing of which 
he found fragments of Roman jurisprudence. He hastened 
to address to M. de Savigny these precious reliques, believing 
them to be those of Ulpian ; but the practised eye of the 
Jurisconsult recognised without difficulty the style of Gains, 
a writer of the third century, whose commentaries Jus- 
tinian had mutilated, in order to make of them the Insti- 
tutes. Berlin, thanks to the scientific movement, of which 
Savigny was the chief, immediately seized upon this dis- 
covery. The Academy of Sciences, of which Savigny had 
been a member from 1811, despatched from Berlin to Verona 
Professors Becker and Goeschen to decipher the precious 
palimpsest ; M. Bethmann Hollweg joined them. The 
first edition appeared in 1820. It was quite a revolution. 
It became necessary to unlearn what the masters had taught, 
and to resume the science from its first foundations; for 
the key of the arch of Roman jurisprudence, the civil pro- 
cedure, was now known for the first time. Nevertheless, 
and this result seems very remarkable, Savigny had written, 
till that time, with so perfect a knowledge of the sources, 
so nice a perception of the Roman genius, that his works 
sustained no sensible detriment from this discovery: Gains 
confirmed the doctrine of " the law of possession.^^ 

The unexpected re-appearance of these remains of antiquity 
which were believed to be for ever lost, such as Gaius, the 
Republic of Cicero, the fragments of the Theodosian Code, in 
re-opening the Roman world under a new aspect, impelled in 
that direction all that Germany accounted talented and in- 
quisitive minds, admirers of fair antiquity. Of this move- 
ment, seconded by the researches of Kiebuhr, Savigny was 
the chief; it was he who, as professor, and as an author, 
animated by his words and his labours the young savans 
who descended into the quarry. His advice always ready, 
his rich library Jilways open, his friendship always acquired 
by those who devoted themselves to this common religion of 
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the science, made the Professor of Berlin the indefatigable 
apostle of juridical regeneration. 

Savigny, notwithstanding his modesty, found he filled, 
and was well able to perform, that superior part which 
always falls to the lot of genius, because genius alone is 
above the quarrels of party and the miserable jealousies of 
trade. He was, with reference to the science of law in 
Germany, what have been in France, in our days, Cuvier 
for the natural sciences, Silvestre de Sacy for the Oriental 
studies. Cousin for philosophy. More than one of his young 
disciples, who has more lately become a professor or distin- 
guished writer, has chosen to acknowledge all that he owed 
to that obliging disposition of the master, so precious to the 
man who first enters upon the science ; for, amid the uncer- 
tainty of his first steps, he has need of a hand to guide him, 
to support him, and to show him a part of the road. Briner, 
in the History of the Novels ; Klenze, in the Prologue to the 
Lex Servilia ; Barckow, the editor of the Roman Law of the 
Burgundians ; Boeking, in the Brachylogus : Haeknel, in the 
new edition of the Theodosian Code ; Laspeyres, in his 
ingenious restitution of the Book of the Fiefs, have all pub- 
licly declared, that it was to the goodness, to the advice, to 
the communications, of Savigny that they owed a part of 
their success ; and that influence is visible in the two most 
remarkable works that have issued from the school of Berlin ; 
two writings which remind us of the great manner of the 
master — " The History of the Judiciary Institutions of the 
Lower Empire," by Bethmann Holweg, and " The History 
of the Government and of the Legislation of Zurich," by 
Bluntschli. 

IX. M. Laboulaye next illustrates the merits of M. de 
Savigny as an author, judge, and statesman, as well as a 
professor, and narrates his occupations down to the publi- 
cation of the first part of his last work, in September, 1839. 

"As a writer, Savigny was not less distinguished than 
as a professor. Without speaking of his " History of the 
Koman Law," of which the publication lasted almost fifteen 
years — since 1815 — there has not passed a year which has 
not been signalised by some research into a curious point of 
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antiquity : and such is the genius of this man^ that each of 
his researches always ends in a discovery. The greater part 
of these dissertations, composed for the Academy of Sciences 
of Berlin, have been published in the " Historical Journal/' 
of which Savigny has been for twenty-five years the constant 
editor, at first with Eichhorn, then, when the Germanist 
accepted a chair at Gottingen, in connection with M. E^lenze^ 
the most skilful philologist of the modern jurisconsults, then, 
finally, after the death of M. Bllenze, with M. Rudorff, one 
of the most ingenious interpreters of Roman legislation. 

^* Some of these dissertations are little masterpieces ; such 
are those which have for their object the Bight of Latinitj, 
the Jus Italicum, the Law of the Colonies, the Boman 
Taxes, a question which has just been resumed in Italy, and 
pushed forward by M. Baudi di Vesme, whose researches, 
however, have merely developed, without contradicting, the 
opinions of Savigny. Even when we do not participate in 
the views of the author, it is impossible not to perceive the 
extreme skill and art with which these dissertations are 
written. The question, always unique, is so precisely put, 
the proofs so naturally adduced, the deduction so powerful 
and so easy, that it is difficult to resist both the charm of 
that style, of a clearness quite French, and the force of that 
close logic which evinces profound study and conviction. 
To fill up happily the somewhat narrow picture-frame of a 
dissertation, without overcharging the subject, and without 
impoverishing it, is a rare talent in France, in Germany a 
prodigy. 

During this period of twenty-five years, which seems to 
have been entirely consecrated to science (so numerous are 
the works), Savigny, nevertheless, fulfilled the most multi- 
farious functions. Member of the senate of the university, 
by that title charged with administrative duties complicated 
enough; member of the Superior Tribunal (Spruch Colle- 
gium), which, in certain cases, the universities form ; of the 
Council of State since 1817 ; of the Court of Be vision and 
Cassation since 1819 ; an indefatigable professor, and giving 
every day two or three hours of lectures ; active associate of 
all the Academies of Europe; in correspondence with all 
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whom Germany^ France, Italy, Belgium, reckon distin- 
guished lawyers, M. de Savigny, thanks to the moderation 
of his life, to the order which presides over all his actions, 
was able for twenty years, for all these multiplied occu- 
pationB, without having ceased for an instant to maintain his 
rank at the head of the science, by his particular labours 
and works. 

In 1825, a nervous malady, from which he had suffered 
for many years, obliged him to seek, in a milder climate, a 
remedy for intolerable pains; he passed in Lombardy.the 
winter of 1825, and the following year he visited Rome, 
Naples, and Florence. Although his health forbade any 
serious occupation, he nevertheless explored the Italian uni- 
versities ; and from the journal of his travels, I extract the 
following reflections, which their justness and profoundness 
will render not uninteresting to the reader: — 

*^ If we believed the narratives of some travellers, we 
should be persuaded that the intellectual state of Italy is 
compromised beyond recovery ; but in contemplating that 
country without prepossession, without prejudice, we shall 
soon be led to a totally different conclusion. Italy is still, at 
this day, that nation richly endowed for science, which was 
in other times at the head of the intellectual movement of 
^Europe ; the qualities which gave it the prize of civilisation, 
are not dead, although they may be slumbering. If from 
on high, a friendly hand were held out to this beautiful 
country, Italy would rise again worthy of its glorious past, 
and would soon resume a rank which it would not yield to 
any of its rivals. '* 

Unfortunately in Italy, the Government is very far from 
seconding the progress of the nation; on the contrary^ it 
seems to consider it to be its mission or vocation to dis- 
courage the serious labours which would again awake the 
national spirit. Accordingly, when he arrived at Bologna, 
'M. de Savigny could not refrain from making the following 
reflection: — " It is here that G. Rossi taught only a few 
years ago, who, by the originaUty of his genius, and the 
-extent of his knowledge, is certainly the first of the living 
Italian Jurisconsults. At present he is at Geneva, where 
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he is held in singular estimation, and where, the first, since 
Jacques Godefroy, he has known how to awaken a powerful 
interest for Jurisprudence." 

On his return to Berlin, in 1829, M. de Savigny took a 
more and more active part in the Council of State: his 
perfect knowledge of ancient and modern legislation, the 
prudence and wisdom of his intellect, the moderation of his 
views, the firmness of his counsels, secured to him a legiti- 
mate influence; his colleagues, besides, were for the most 
part either men who maintained the doctrines of the His- 
torical school, or former disciples, among whom, and of the 
first rank for extent of intellect and of knowledge, figured 
the Prince Royal, now reigning sovereign. William III. 
had, in fact, towards 1814, received lessons from M. de 
Savigny, and those lessons have not made a slight impression 
on the Prince, if we may judge from the political part of the 
speech delivered at the time of his accession to the throne. 

Thus, by a very rare good fortune, it has been given 
to M. de Savigny to see his views triumphant, not only in 
the precincts of the universities, but also in the highest 
spheres of the political world. And it may be said, without 
temerity, that at present in Prussia the administration is 
entirely under the empire of the doctrines of the Historical 
school. Kespect for the rights of the past, the wise and pru- 
dent amelioration of the present, this device of the Historical 
school is also that of the Prussian government; and perhaps 
this is the secret of its strength and of its ascendancy." 

X. M. Laboulaye concludes with an account of the last 
and most important work of M. de Savigny, of which the 
publication commenced in September, 1839. 

" It might have been expected that, after so splendid a 
triumph, the scientific career of M. de Savigny was ter- 
minated, and that he had no more to do than to repose in his 
glory ; he wanted nothing ; neither reputation nor fortune, 
nor high official situations, nor the admiration and the con- 
course of a youth eager to hear the lectures of this indefa- 
tigable apostle. Yet it is in the midst of this success that M. 
de Savigny, far from stopping, has entered with determina- 
tion upon a new career. 
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Mingling in the direction of the government (for the 
council of state in Prussia performs almost the part of our 
council of state under the empire), M. de Savigny contem- 
plated jurisprudence under a new aspect. For a thinker, 
especially for a jurisconsult, nothing is of so great import- 
ance as the habit of transacting great affairs ; and whoevei^ 
has not engaged in this practice will be always, whatever he 
may do, an incomplete savant. By taking a share in the 
legislative discussions, Savigny perceived what was too ab- 
Bolute in his theory, and how under the guidance of the ideas 
of *' Laissez faire " and " Laissez passer," he had ascribed to 
the state an influence too secondary, upon the development of 
the legislation. Doubtless the past is a considerable element 
in all legislation, and he who wishes to break with it is a fool, 
who resembles the children of Esop commencing the building 
at the top ; but the direct action of the legislator, like the 
philosophical action of the writer and of the jurisconsult, is also 
great ; and I w^ould venture to say, that the more civilisation 
increases, the more ideas advance with rapidity, the more 
also does this action of the political philosopher, or of the 
legislator, rival the slow action of custom. In our days, the 
part of the praetor no longer suits our legislators ; it is no 
longer enough to clear the ways of jurisprudence, to remove 
the obstacles which embarrass or fetter it, so as to leave it, in 
in some manner, to open a road for itself, we must study to 
prepare the future direction. The plan of the legislator 
is no longer behind jurisprudence, as at Eome, but along- 
side^ or even in front. It is with the mature age of na- 
tions, as with the mature age of men ; reason then takes, 
in its influence over their mind, the place which example and 
authority held in infancy. The problem, then, in these days, 
is to secure a beneficial direction to the superior influence of 
the state. For this influence can no longer be denied. M. de 
Savigny has recognised it with a frankness, which has almost 
cost him the reproach of renouncing his former doctrines ; 
but that reproach would have been very ill founded. There 
is to be found in M. de Savigny no abjuration whatever of 
his ancient opinions ; but, on the contrary, just the natural 
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progress and deyelopment of these same ideas. To an at- 
tentive observer, the new book of M. de Savigny appears in 
germ, or bud, in his celebrated declaration of principles. *^ The 
System of the Roman Law," published in 1840, is merely the 
realisation of the plan traced in the treatise of 1814. 

At the present conjuncture, after having exhausted the 
labours of erudition, after having gone back to the first roots 
of the civil institutions, German jurisprudence is evidently 
called to a vocation more immediately useful. The pure 
science has terminated its revolution; it is time that, by a 
new progress, it should realise itself, and take possession of 
affairs ; in other words, the moment is come, when theory 
and practice ought to be amalgamated and identified. These 
two phases of one and the same science cannot longer remain 
separate, without mutilating the science itself; for wherever 
the separation, ox distinction is absolute or complete, and that 
takes place not in Germany solely, theory becomes an amuse- 
ment of the mind, a jeu d'esprit, and practice a trade. 

To reconcile, nay more, to identify practice and theory, 
such was the new object which the activity of M. de Savigny 
proposed to itself, and from this immense labour he has not 
recoiled notwithstanding his age, notwithstanding his nu- 
merous occupations. It is to this work, that he has con- 
secrated what remains to him of strength and life. This 
summary of half a century of labour and of the uninterrupted 
discharge of professional duties, will be the testament of his 
genius : it will be, at the same time, the conclusion of the 
grand debate which, for twenty-five years, has agitated the 
science in Germany. And, in fact, when the doctrine shall 
have been disencumbered of the useless idle fancies which 
overload it, when practice shall have been delivered from the 
errors introduced by ignorance or routine, when the proper 
part of each of the elements of which the German legbktion 
is composed, shall have been distinguished and ascertained, 
when the sources and the mysterious generation of juris- 
prudence shall have been elucidated, when each doctrine shall 
he clear, precise, and controversy shall no more extend to, or 
involve the foundation even of the theory, but shall merely 
embrace its application to particular cases, what will remain 
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for the legislator to do, except to fix by his all-powerful will, 
and to establish aa law, the result obtained by the science ? 
But this consecration, or sanction of doctrines, let it be parti- 
cularly remarked, is just such a code as Thibaut would have 
agreed to, such as M, de Savigny would not now refuse, 

M. de Savigny having commenced his work, ** The System 
of the Koman Law," in the spring of 1835, wrote, without 
any interval, the first four volumes : the fifth is now published 
(1842). It is difficult to pronounce upon the plan of the 
work before considering it as a whole; but the prevailing 
idea is taken from on high, and shows a progress in the 
mind of the author. 

To reconcile practice and theory, M, de Savigny tells us, 
it is necessary to emancipate practice from the routine 
doctrines which embarrass it, at the same time to deliver 
theory from all the baseless and useless systems which have 
often perverted the most sound ideas. Brought back to their 
essential elements, practice and theory must be identified, for 
their starting point is the same, and the separation is only 
artificial. But to determine these essential elements, what 
must be done ? To take all the institutions by the root, one 
by one : from this primitive state to trace them in their suc- 
cessive development, to disencumber them of all the para- 
sitical impediments which fetter them, to observe how they 
are modified under the influence of new interests, and to de- 
termine exactly the practical sphere, in which each of these 
institutions ought now to move. 

The fairest field for such a study is, what is called in Ger- 
many, ** the Modern Roman Law," that is to say, that 
common fund or stock of theories and usages borrowed from 
the Roman laws, and modified by the practice of the tri- 
bunals, which has formed for several centuries the principal 
legislation of Germany, — a legislation which now prevails in 
the countries which have not a particular code, and which, 
even in those which have adopted a code, forms in fact the 
foundation of the legislation; since these codes, like ours, 
have, for the greatest part, been nothing, but the legal con- 
secration or sanction of the ancient jurisprudence, itself 
borrowed from the Roman doctrines. 
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This book; tlien^ is addressed at once to the practical and 
to the theoretical lawyers of all countries, to the jurisconsult, 
as to the legislator, as to the political philosopher. These 
doctrines, which every day resound in the tribunals, which 
are defended by principles, which you believe to be borrowed 
from " Written Reason^^ and which, perhaps, are nothing 
but the idle fancy of a jurisconsult, if you wish to know 
what is their genealogy, through what medium they have 
passed, with what impressions each century has marked 
them ; if you wish to know at what distance you are from 
the Roman ideas, and how the German mind, practice, or 
philosophy, have transformed under one and the same name, 
a doctrine, which is now no longer what it was in its origin, 
take the work of Savigny, and again travel with him that 
road, of the journey along which he has saved you the 
ennui. When you shall have re-ascended the acclivity of 
ages, you will see, on your return, with what confidence you 
will advance upon the cleared ground, without the theories 
of one century or age encroaching upon, or usurping the 
doctrines of another, without people, under the name of the 
Boman law, the law of nations, the natural law, coming 
every day to encumber the road, with maxims pretended to be 
incontestable, but which cannot be defended, except by the 
length of an usurped possession ; then you will learn no 
longer to consider the law as any thing absolute, which cannot 
vary, but as an application of the just and of the useful, 
which is modified at each epoch, under the influence of wants 
and opinions ; then, also, when people shall talk of touch- 
ing the code, you will no longer be afraid of those changes, 
which are dangerous only in unskilful hands, for you will 
know of what is composed tli<it legal inheritance, received 
from your forefathers ; you will know what part is to be 
repudiated, and what to be held valid ; you will march with 
confidence, without useless innovation, but also without 
dreading a reform ; for you will be acquainted before hand 
with the starting point, the road, and the goal, or termination. 

How remarkable it is, that after forty years' studies, a 
noble mind should thereby have arrived, tlirough the natural 
development of its own thoughts, at that re- establishment of 
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practice^ at that union of tlie science and of the art ; the Bublime 
point at which the Roman jurisconsults had arrived, who in this 
respect will be our inunortal models. And in proportion as 
M. de Savigny approaches in his ideas to the Soman lawyers, 
80 it seems that his expressions borrow something of their 
rigid form. No more researches in antiquities, no more 
literary citations ; a great sobriety of erudition, thought in 
all its severity ; it is the work of a man, who writes in the 
evening of life, and who wishes not to lose the time which 
remains to him, in merely curious researches. This book 
which interests all the friends of jurisprudence, will certainly, 
if it is finished, be the most important work, which the 
science has produced since Domat and Pothier. We ought 
all, therefore, to cherish ardent wishes that Heaven may 
preserve so fair a life, and that it may be vouchsafed to M. 
de Savigny to bring to a prosperous termination, that enter- 
prise, of which the conception alone would be a title to immor- 
tality. Happily every thing leads to the belief, that it will 
be given to the science to preserve, for a long time still. Its 
most worthy representative. Although sixty-two years of 
age, M. de Savigny may still promise himself a long career ; 
for he has preserved all the strength of mind and body of a 
man of forty years. Years have not bent that lofty stature ; 
and from age his figure has taken nothing, but the majesty. 
Nothing can convey an idea of what there is of youth and 
animation in that noble look ; nothing can express the charm 
and the freshness of his conversation. His speech, slow at 
the commencement, becomes gradually animated ; it is not 
the restless and convulsive eloquence of a rhetorician, it is 
the speech, the discourse of a man of worth ; it is the eloquence 
which comes from the soul, and carries Into your heart, 
the profound conviction of the speaker. When M. Savigny 
returns to his favourite studies, when he shews you the trea- 
sures of his library, when he speaks of his dear universities, 
or of some favourite disciple, when he defends his doctrines, 
his voice rises and assumes an unusual accent. We see that 
his life has passed In these peaceful enjoyments, and that no 
storm has troubled the serenity of that firm and constant 
soul. Whatever relates to the science, interests him ; and 
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whatever be the country of a savant, that savant is with 
him welcome and almost a friend. Before that devotion 
to the science, have fallen the antipathies, and the hatred, 
which the wars of the Empire had excited. M. de Savigny 
now does complete justice to our practical lawyers, and holds 
them up as models for Germany. A legislator himself; he 
has studied closely, and in its birth, that Code which is the 
political masterpiece of the age ; and some years ago, when, 
from an improper disposition to borrow from French laws, it 
was proposed to introduce into Prussia la Mort Civile, Sa- 
vigny, with the discourse of the first Consul in his hand, pre- 
vented the establishment of an institution, which, one day or 
other, we shall erase from our laws. 

No one applauds more than he the efforts made in France, 
of late years, to reinstate the study of history in jurispru- 
dence; he sees, even in the institution of our codes, a 
guarantee of success for such researches ; for the codes leaving 
to those studies only an interest purely historical, secure to 
them in that way a detachment and freedom from the 
ideas of practice, from which otherwise the most excellent 
minds scarcely ever disengage themselves, or at most only 
imperfectly. But especially, how did this excellent man 
applaud the attempts made in France to raise and elevate 
the mode of teaching the law, and to bring it nearer to the 
splendid condition of the German universities ! With what 
interest have we not seen him follow the last reforms of 
M. Cousin, reforms which have unfortunately remained in- 
complete, but which made part of a vast whole, and which 
would have given to France, if not the system of the uni- 
versities of Germany, at least what France may borrow from 
her neighbours, as being good and useful, without giving np 
any thing that is good of her own. 

We, who have had the happiness of being acquainted 
with M. de Savigny, and who have witnessed the treasures 
of that great mind, we have not been able to avoid feeling a 
secret astonishment and degree of awe in the presence of that 
majestic simplicity, of that firm moderation, of that con- 
fidence in the science, as in a second religion. From this 
hall of study (cabinet), to which all the rising generation 
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come In quest of inspiration or advice, we have come 
out more strong, more courageous, more devoted to the 
science; applying to ourselves those words which M. de 
Savigny says, with too much modesty, of himself, but which 
suit well the humility of a novice. " Let us labour with 
courage, should we be forgotten. The work of every man 
is perishable, as is his life ; but the idea, which is transmitted 
from age to age, and which makes of us all, who labour, with 
zeal and constancy, a perpetual community, this idea is impe- 
rishable, and it is in it, that the most feeble tribute of the 
most obscure workman, is perpetuated and immortalised." 

We cannot close this article without returning to M. La- 
boulaye our cordial thanks for the information and pleasure 
which his Essay has afforded us, and will, we trust, afford 
not a few of our readers. 

"We subjoin the following extract from the preface which 
M. de Savigny has prefixed to hie latest and greatest work, 
as farther showing that, while he has been recognised as the 
founder of what has been denominated the Historical School 
of law, he by no means maintains the doctrines of that 
school absolutely, to the exclusion of the doctriiies of what 
has been called the Philosophical School, except in so far as 
the latter doctrines are founded, not on patient observation 
of phenomena and correct induction, but on fiction, and, 
overlooking the actual origin and progress of civil com- 
munities and nations, ascribe to legislators, powers which they 
do not possess. On perusal, too, there will perhaps be found 
throughout the work itself, as great analytical acuteness and 
as much scientific method, as distinguish the leading writer of 
the Philosophical School of law. 

With regard to what has been called in Germany the Non- 
Historical School of law, so far as its doctrines are not bor- 
rowed from, or have not the merits of those of the Philo- 
sophical School, they do not appear to have a clear and 
distinct character, or to be of general importance in the cul- 
tivation of the science. They seem to be chiefly confined to 
the total rejection of the Roman law, not merely as an au- 
thority, but even as containing equitable principles worthy 



296 Life and Writings of Savigny. 

of imitation^ or as affording useful suggestions ; and to tKe 
compilation of a code solely from national German laws and 
usages. This Non-historical school appears to have originated 
in the highly laudable spirit of national independence so preya- 
lent in Germany about the time of the expulsion of the French 
invaders. But the disputation and controversy appear to have 
been kept uj), or revived, from the party jealousies of small 
states and communities, from the selfish desires and attempts 
of individuals to raise themselves to importance by promoting 
dissension, and from those pugnacious dispositions and pole- 
mical tendencies, degenerating too often into personal in- 
vective, from which learned, as well as unlearned, men are 
unfortunately not exempted. For it seems scarcely prac- 
ticable, at this day, to distinguish purely German laws and 
usages, as unaffected by the Roman law, to the influence of 
which the German people have been for so many ages sub- 
jected. And at all events, there can now be but little, if 
any occasion, generally, for a Non-Historical or Germanic 
School, since the union of the Philosophical and Historical 
Schools of Law, now, to all appearance, so happily effected, 
combines all the principles and views, requisite for the ad- 
vancement of the juridical science. 

"When a science," says M. de Savigny in his preface, 
" like that of Law, rests upon the uninterrupted efforts 
of many ages, the present generation, of which w^e form 
a part, finds itself in possession of a rich inheritance. In- 
dependently of truths acquired, all the attempts of the 
scientific mind, well or ill directed, are there for us, to 
show the route which ought to be followed, or that which 
ought to be avoided, and permit us, in some sort, thus 
to add to our own forces, the forces of past ages. To re- 
nounce, from presumption or indolence, the advantages of our 
position, or to content ourselves with throwing a superficial 
glance at the labours of our predecessors, thus abandoning to 
chance the portion of influence, which they ought to exercise 
over our advancement or development, would be to repudiate 
the most precious inheritance of science, the community of 
scientific convictions, and that living continuity of progress, 
without which the community of convictions might de- 
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generate into a dead letter. It is also to be desired^ that at 
distant intervals^ from time to time^ the attempts or experi* 
ments^ and the isolated results of the science, should be con* 
centrated under one single point of view. 

** If the wisdom of ages has laboured for us to enrich the 
science, the possession even of these treasures exposes us to 
great dangers. In the mass of ideas, of rules, and of tech^ 
nical expressions, which our predecessors transmit to us, 
a considerable stock of errors, mingled necessarily with 
acquired truths, supported by the traditional authority of an 
ancient possession, may easily usurp an unjust authority. 
Thus it is to be desired that, at intervals, this mass of ideas 
should be subjected to a new examination, their truth called 
in question, and their origin inquired into. With this view, 
we should suppose ourselves in the presence of an individual, 
who is ignorant of the traditions of the science, or suspects, 
or disavows, their legitimacy. Freedom of mind, independence 
of all authority, are the dispositions the most favourable for 
this critical examination ; but, that independence may not de- 
generate into presumption, we ought to measure well, and 
ascertain our own weakness, and derive from the consciousness 
of that sentiment, the salutary humility, which alone can render 
the spirit of independence fruitful, or productive of good. 

** Thus, these two opposite points of view bring us back 
to the recognition of one and the same want for the science, 
— the periodical revision of the labours of our predecessors, 
the criticism of the errors, the confirmation of the truths, 
and an assumption of new possession, which, according to 
the measure of our strength, may make us advance a step 
towards the definitive end. To subject the present epoch to 
the application of these proceedings, such is the object of my 
work. 

** But, perhaps, the events which have passed in our days, 
within the domain of the science, will raise against my 
undertaking a prepossession, of which I should first speak. 
From the name alone of the author, many will be tempted to 
call in question, and doubt the generality of the object 
assigned to the work ; they will believe it to be undertaken 
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less in the pare interest of the science, than with the exda- 
sive yiews of the historical school, and dictated by a spirit of 
party, against which, whoever does not belong to that school, 
ought to be put on his guard. 

*' The combined action of many different faculties is indis- 
pensable for the success of the science. To designate one of 
these faculties, and the scientific direction to which it princi- 
pally answers, the word * Historical School,' was employed 
by myself and by others, without any after-thought. In 
Calling attention to one of the phases of the science, we 
wished not to deny or to depredate any of them ; but the 
historical element having especially been neglected, required 
to be reinstated and re*established in its rights. With this 
name of Historical School, is connected a long and animated 
polemical dispute, which, even in these later times, has not 
been conducted without asperity. Here the nature of the 
attacks renders the defence useless, and, in some measure, 
impossible: for the debate, displaying rather personal re- 
pugnances, than science, the adversaries of the historical 
school have comprehended, and condemned, under that name, 
every literary production which roused their sensibility, or 
was contrary to their tastes. What justification can be 
opposed to such a system of criticism ? There is, neverthe- 
less, a reproach, which, on account of its generality, merits 
refutation. It has been pretended that the partisans of the 
historical school, mistaking the spirit of their age, wished to 
subject it to the past, and especially to found the tyranny of 
the Roman law, to the detriment of the Grerman law, and of 
the new institutions, which theory and practice have substi- 
tuted for the Roman institutions. This reproach has a sci- 
entific character ; and I cannot pass it over in silence. 

" To pretend, as has often been done, that the science, con- 
templated under the historical point of view, propounds the 
ancient form of the law as an absolute and immutable type 
or model, for the present and the future, is entirely to mis- 
represent that point of view. Considered in its true light, 
it teaches us, on the contrary, to recognize the merit and the 
independence of each age ; it seeks especially to place in a 
clear light the living link which connects the present with the 
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past ; for, if this link escape us, we may indeed seize the 
exterior manifestations of the law, but cannot penetrate its 
spirit. In its particular application to the Roman law, this 
doctrine does not attribute to it, as is often imagined, an 
authority without limits; but it studies the whole of the 
modem law, from a dread that we may be governed by it, 
without being aware of it ; it then decomposes the Roman 
element, and if any of these parts, dead in reality, preserve 
marely the appearance of life, it eliminates this superfetatlon, 
in order to open a field more free, for the development and 
the more salutary action of the living element. The present 
work, far from exaggerating the authority of the Roman 
law, will reject the application of it to many matters — an 
appUcation hitherto generally admitted, even by the adver^ 
saries of the historical school. And the author has nothing 
to retract ; for these principles are those which he has pub- 
Holy professed for forty years ; an evident proof that the 
reproach addressed to the historical school is destitute of 
foundation, especially in what regards him. 

"These considerations, perhaps, will determine unpre- 
judiced minds to put an end to these quarrels of parties, 
and, by degrees, to abandon the names which designate 
them. Besides, the motives which caused the words His- 
torical School to be used, now no longer exist ; and the ob- 
ject which was proposed, seems to have been nearly attained. 
No doubt, a polemical dispute of this kind, bringing certain 
principles fuUy into view, delineates them more precisely ; 
but this advantage would be purchased at too dear a price, 
if it prevented us from appreciating with impartiality the 
labour of our contemporaries, and if it consumed in party 
quarreb, the force of mental talent, which would be better 
employed in promoting the common object and end of the 
Boience." 
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ART. IV.— THE NEW PILGRHTS PROGRESS.' 
CHAPTER I. 

As I walked through the wilderness of this world, I lighted 
on a certsun place where was a den, and I laid me down 
in that place to sleep, and as I slept I dreamed a dream. I 
dreamed, and behold I saw a man about to set off on a journey ; 
his staff was in his hand, his shoes on his feet, and he was 
well girt about the loins ; his look was eager, but steadfast. 
He turned once or twice to his wife and children, who hung 
about him ; he paused for an instant and departed* Now I 
saw in my dream that, after walking for some time along the 
road, he came to a place where several ways meet, and there, 
for the benefit of travellers, a guide-post had been planted. 
Many of these roads appeared to lead to the same place, but 
that which seemed the shortest did not always turn out to be 
so. Most of the roads had their difficulties, and were almost 
all more or less dangerous to travellers. He whom I saw set 
out in his journey, whose name was Pilgrim, did not much 
regard this, but boldly struck into one of the roads, and when 
fairly in it he mended his pace, and at first got on easily 
enough. 

I have said that many of the roads professed to lead to 
the same place. This was the CiTT of Justice. But some 
of the roads went beyond this city, some came short of it, 
and others, after a multitude of windings and turnings, led 
to quite a different place. There were other towns and cities 
pointed out by the direction-post, and of these I shall here- 
after have to speak. But the road which Pilgrim took to the 
City of Justice was called the Eoad op Reform. 

As it was. Pilgrim, I saw, proceeded along the road that 
he chose, and, from walking quickly, he took to running ; but 
had not proceeded far before he fell, and he soon found that 
what he had supposed a very easy and even pleasant road, 
was one exceedingly difficult, and, although smooth at first, 
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was filled by nature with pit-falls^ quags^ and xnountains, 
traversed by deep and rapid streams, and liable to be over- 
flowed by torrents. He soon recovered himself, however, 
and stepping on more cautiously, a sudden turn brought him 
to an ascent so steep that it was nearly insurmountable. This 
was a mountain well known in those parts by the name of 
Pkejudice Hill, This was exceedingly difficult to get 
over, and hardly had Pilgrim put his foot on it than up 
started one Ignorance to dispute his passage. This was a 
huge misshapen monster, but only requiring steady opposition 
to vanquish him. Pilgrim, not frightened at his appearance, 
began to wrestle with the creature, for he had no weapon but 
his staff, and, when he had thrown him down, he was for 
killing him by beating out his brains. This, however, he 
found impossible. He left him, therefore, and pursued his 
journey. On looking back he found the creature had re- 
covered himself, and was standing just where he did, ready, 
80 far as he could, to prevent and scare all pilgrims from 
getting over Prejudice Hill. 

But Pilgrim had soon a more dangerous and difficult 
opponent to encounter. This was King Peecedent, a grisly 
giant who dwelt in that country. He was a man, in many 
points, to be both respected and followed, but he was for 
making all the world submit to him, and wished to have a 
universal dominion. He was, in fact, too fond of his own 
way, and had put his collar on innumerable persons for ages, 
which, however it might gall them, he would never remove. 
Now this collar sometimes fitted the man exactly, and then 
it did very well, but at other times it was too small, and 
sometimes too large ; occasionally it quit'" choked the wearer, 
and sometimes hung loose about his neck. The great enemy 
of Precedent was Time, a good hermit, who lived in those 
parts, to whom pilgrims went to be cured of the ills which 
the collars of Precedent brought about. Sometimes these 
became quite rusty, and then Time easily removed them, nay, 
they sometimes dropped off of themselves ; but in other cases 
poor pilgrims were found gasping for breath in their collars, 
and it was all that Time could do to recover them ; nay, they 
often died before he could come at the proper remedies. Still 
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many weie cured. King Precedent, however, had nmnerons 
followers, and some bom daves, who would not do any tbing 
that he did not bid them, and were ficightened to death if he 
only as much as frowned on them. Now Pilgrim had, in 
fact, one of King Precedent's collars on, but it had been a 
good deal worn on one side. It did not press him much, and 
he did not consider himself one of Precedent's slaTish ad- 
herents, although he was always willing to read his laws and 
hear his sayings. He would therefore willingly have passed 
along without affronting or quarrelling with him. 

But this. King Precedent would not suffer, and hardly 
had he proceeded a few yards, when the giant calls after him 
thus : — " Hollo I Pilgrim, whither would you go ?" 

Pilgrim. — " I seek. Sir, to get over this mountain." 

King Precedent — '^ Come hither until I see you I Are not 
you one of my subjects?" 

Pilgrim. — "No, Sir; if it please you, my king is in 
alliance with you, but I am not your bom thrall." 

King Precedent. — " Have you not my collar on?" 

Pilgrim. — " Yes, Sir; but I owe you no implicit alle- 
giance. My collar is already much worn, and I may throw 
it off altogether one of these days." 

" Nay," said Bang Precedent, '* but I will rivet it closer 
on you,' and therewith he stretched out his hand to draw 
Pilgrim nearer ; but he slipt aside, for Precedent was old and 
not nimble of foot, and Pilgrim made his way up the mountain 
in spite of him. Thereupon the king began to wind his 
horn, and ordered his troops to pursue and bring Pilgrim to 
him, and on looking back he was indeed affrighted at the 
numbers of the king's army. But he found they moved in a 
very confused and disorderly manner, frequently tripping 
each other up, and even fighting the one with the other. 
Some were good men, but many were exceedingly weak, and 
it was sometimes difficult to distinguish the one from the 
other, so that having the start of them. Pilgrim got fairly 
clear of all and went on his way, paying due tribute, how- 
ever, to the king, at a gate where it was demanded. 

Having thus overcome Ignorance and got" clear of Pre- 
cedent, he soon reached the top of the mountab, and passing 
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over ity he prepared to descend on the other side^ which was 
comparatively an easy matter. But he had not proceeded far 
when he heard loud shoutings and callings, although he could 
not see from whence they proceeded. Some voices bid him 
come back^ others to beware how he went on. Some called 
him Enthusiast, others Madman, others Fool, others Elnave. 
In fact, there was no end of names and abuse; but Pilgrim 
boldly kept on his way, and he soon ceased to be disturbed 
by those voices and sounds which proceeded from no sub- 
stantial forms. 

And now I saw in my dream that Pilgrim came to the 
bottom of the mountain and entered on a verdant plain which 
was spread at its feet, and I saw that he was approached by 
three men of majestic presence. They wore the robes of 
judges, and two of them carried the great seal of truth. The 
brightness of one of these last was not so great as that of his 
brethren, but there was something unspeakably intelligent 
m his countenance. They hailed Pilgrim with joy, they 
solaced him with food, and, leading him to a river cool and 
clear, they bade him bathe and refresh himself therein. 
Anon they conducted him to their abode, where he rested 
that night, and on the morrow, they prepared him for the 
journey. 

" And now, good youth," said one, " your journey has 
begun; we have all trodden this road in our time: you will 
have many dangers and snares, and combats to encounter, 
but with the weapons and talismans that we shall give you, 
you will, if properly used, overcome all enemies." He was 
then clad anew by them, and armed for every peril. One 
of them, having the great seal, presented him with the sword 
of true valour, and the helmet of patriotism. A second, clad 
in red robes, took a ring from his own finger, and gave it him, 
in which were three jewels of inestimable price, — learning, in- 
tegrity, and piety, telling him that if he kept them bright he 
had nothing to fear. The third, (he whose brightness was 
somewhat dimmed, but who also wore a great seal at his 
girdle,) after giving him a drink from his own cup, which 
created in Pilgrim an insatiable thirst of knowledge, added 
that which he told our traveller he would find the most 
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valuable gift of all, the robe of humility. They then bade 
him £Eu:eweU, and I saw that he proceeded on his journey. 

He had not gone far when he overtook one of a goodly 
appearance, who appeared to be journeying on the same road. 
When this one looking behind, saw Pilgrim, he waited, and 
thus they entered into conversation. 

** Well, friend," said the stranger, " whither joumeyest 
thou?" 

'' I go," said Pilgrim, « to find the City of Justice." 

** I am bound thither myself," rejoined the other; " I will 
gladly show you the way. I am an old traveller, and know 
well the road." 

'^ Tell me," sud Pilgrim, '' are you not a subject of King 
Precedent?" 

^^ That I am," said the other; ^' nay, I am related to his 
majesty, and have a great veneration for him. I wear his 
collar, and, as you may see, it fits me close. But still I like 
reform too, when it is not carried to excess." 

" What may your name be ? " 

'' They call me Mr. Fobmal, and I live in Narrow Bow. 
My mother was a Miss Prating, and was of an old family. I 
am also first cousin to my Lord Expediency, and I hope to 
arrive at the City of Justice. How do you propose to get 
there?" 

Pilgrim. ^-•^^ By asking my way. I inquire the reason of 
all I sec." 

Formal — " Nay, take care as to that. That inquiry gets 
many into harm. I don't like too much inquiry." 

Pilgrim. — " But how else can I learn the truth?" 
V Formal. — "The truth is not always agreeable or well 
to be known. You should confine your inquiries within 
certain bounds, or you will get into a scrape one of these 
days," 

Pilgrim. — " But how can I do this, friend Formal ? I have 
no means of arriving at my object but by asking and in- 
quiring as I go along, for there is no certain map or chart of 
this land." 

Formal — " Yes, but proceed cautiously. Do not ask too 
many questions; I object to that." 
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Pilgrim. — "But why not? and who shall say which are 
points not to be asked about ? Has not every thing been 
discovered by Inquiry and investigation?" 

FormaL — "Justice must not be inquired after too strictly. 
We must rely on chance and other expedients for finding 
our way." 

PiVijrnTTi,— " Nay, then, I must differ from you, friend For- 
mal. I came into this road expressly to inquire after 
Justice. But how came you here. Sir? Did you get over 
Prejudice HUl?" 

Formal. — "No, dear friend. I found it impossible to 
get quite over it : there was one Ignorance which prevented 
me. Nor was it quite consistent with my duty to King Pre- 
cedent, whom I saw at a distance. But I found a bye-path 
round the foot of that hill, and a man called S£LF-D£C£PTion 
gave me a light, and so I found my way here." 

Pilgrim. — "I would advise you to go back; until you 
get over that mountain, you can never come fairly into this 
road." 

i^brma/.— "Well, I will think of this; but tell me fir.st, 
in following this road, shall you go on by jumps, or step by 
step?" 

Pilgrim. — "I purpose going on step by step." 

Formal. — Ah! Hike not that; I am for one great move, 
if nothing is risked by it, and then have done with it." 

i^'fynw.— " Why, I like a great move, too, when it can 
be made safely. If I but see my way clearly, you shall not 
quarrel with me for doing or even attempting too much." 

Formal. — " Nay, but be cautious, dear Pilgrim; if you 
fail in your details, you will have all your work to do over 
again. I object to sweeping schemes." 

Pilgrim (stopping). — " I fear you have mistaken the road, 
good Sir. If you like not going step by step on it, and will 
hazard nothing when a great move is to be made, you must 
seek some other companion." 

While they \lrere thus speaking they came to a part of the 
road at which another way turned off. Pilgrim was for 
keeping straight forward, but Formal proposed to take the 
other road. He showed Pilgrim that a little way down it 
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the leaves of the trees were made of gold^ and many goodly 
honours were to be had by those who entered it. '^ Do you 
not like these things?" said FormaL 

** I do," said Pilgrim, *^ but I will not leave this road to 
seek after them, if possibly I get them at alL" 

So they parted company. Formal turned down this road, 
and Pilgrim went forward on the road he had chosen. 



ART. v.— LIVES OF THE CHANCELLORS. 

The Lives of the Lord Chancellors and Keepers of the Great 
Seal of England^ from the earliest Times tiU the Beign of 
King George IV. By John Lord Campbsll, A.M., F.B.S.E. 
Second Series. Vols. lY. and Y. London, 1846. 

LoBD Campbell has now presented to the public two more 
volumes of his " Lives of the Chancellors," which give the 
history of the Great Seal, and those to whom it was en- 
trusted, from the Bevolution to the death of Lord Chancellor 
Thurlow. We have already had occasion, in noticing the 
first three volumes of this work^ to describe its nature, and to 
give our general opinion of its merits ; and the present vo- 
lumes do not induce us to change it ; although his lordship 
has, on this occasion, to be tried by a test which has often 
proved a very difficult one to an author — his previously ac- 
quired reputation. As Lord Campbell approaches his own 
times, his materials for each life become usually more ample, 
and it was to be expected that the individual lives should 
occupy more space. The author has, also, had placed at his 
disposal some private memoirs and letters in the possession of 
the descendants or relatives of the eminent persons whose lives 
he narrates ; and of these papers he has fully availed himself. 
They are none of them of great interest or importance. 

* 4 L. JELpp. 1—32. 
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They do not alter materially our opinion as to the hietory of 
the times or the character of individuals, but they often give 
a freshness to a twice-told tale ; and some of them are looked 
at with the curiosity which is always attached to glimpses 
into the private life and secret motives of the great and 
noble. As a general rule, however, the private journals even 
of Lord Chancellors and Lord Keepers turn out to be but 
dull affairs. They seem merely to be kept as memoranda to 
be useful to the writer ; not from what is there set down, 
but perhaps as reminding him of what is not set down. The 
art of narrating daily occurrences in an interesting manner 
is a talent possessed by few. Sir Samuel Bomilly had it, as 
we know by the journal which is published in his Memoirs ; 
and we should say that Lord Campbell has it himself in an 
eminent degree. We know not whether his lordship has 
kept such a journal ; but if he is disposed to increase his 
benefits to the public in the way of authorship, we would 
humbly advise him to leave the Irish Chancellors to rest in 
their graves (which we have heard it said he has had some 
thoughts of disturbing), to take a bolder flight — to do what 
he repeatedly wishes^ other Chancellors had done — and give 
us " Memoirs of his own Times." 

The fourth volume (the first of the Second Series) is de- 
voted to the lives of Lord Commissioner Maynard, Lord 
Commissioner Trevor, Lord Chancellor Somers, Lord Keeper 
Wright, Lord Chancellor Cowper, Lord Chancellor Har- 
court, Lord Chancellor Macclesfield, Lord Chancellor King, 
and Lord Chancellor Talbot: while in the fifth we find 
Lord Chancellor Hardwicke, Lord Chanceller Northington, 
Lord Chancellor Camden, Lord Chancellor Charles Yorke, 

* Of Lord Somen, be says, « He has left no memoir of himself** vol. iv. 
p. 62. ; and speaking of Lord Cowper, be saya^ ** from a kindly feeling for him, I 
could wish he had been more given to philosophy, and that, after the example of 
several of his illustrious contemporaries, he had mingled the heUu httrti with 
politics. What an interesting and instructive work he might have left us, 
ranking him with the most illustrious of his order —^ if, on his retirement from 
office, he had sat down and written the ' History of his own Times,' an un- 
dertaking for which he has shown, by several of his compositions, particularly 
by his * Impartial State of Parties,' presented to Gea I., that be was singularly 
well qualified." Vol iv. p. 407. 
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and Lord Chancellor Thurlow. In giTing as an aooount of 
all of them^ there is necessarily much sameness. Their pro* 
grees at school^ at college^ at the Inns of Court, is almost 
necessarily the same. Lord Campbell has done his best to 
diversify it. He has discovered, with a laudable anxiety to 
give interest to his heroes, that ^^ a beautiful roost cock flew 
upon his [Somers] curly head, and while perched there 
crowed three times very loudly " (vol. iv. p. 65.) ; that Com- 
missioner Trevor was, even in early youth, called " Squint- 
ing Jack" (vol. iv. p. 42.) ; that Thurlow, instead of copying 
precedents, was employed with Cowper in "giggling and 
making others giggle" (vol. v. p. 485.). But the incidents in 
a lawyer's life are necessarily few and dull, especially at the 
commencement of his career, before he is mixed up with the 
great historical events of his time ; and we defy any one to 
vary them much, having a due regard to truth. It is only 
fair to say, that the noble author throws himself with great 
vigour into the early life of all his heroes ; and if perused 
separately, and at some distance of time from each other, the 
reader can individualise the incidents. But if read con- 
tinuously, it is not easy to do this. We forget, for the 
moment, whose life we are reading. 

If we are to give an opinion as to which of the lives in 
these volumes we like best, we must at once pronounce in 
favour of that Chancellor who, perhaps, least deserved his 
office. Lord Thurlow. Without much novelty it is a spirited 
and amusing performance ; and next to it we think conaes the 
Memoir of Lord Macclesfield. We now speak of their 
readable qualities, for the life of Lord Somers is not only the 
most carefully written, but supplies a great want in our 
literature. 

Having thus sketched the nature of the work, we shall 
prefer glancing at some isolated portions of its contents to 
going through them chapter by chapter. The great charm 
of the work is, that both in text and notes, Lord Campbell 
relieves the dryness of his subject by giving us freely ob- 
servations on things in general, sometimes in passages of his 
own official life, and sometimes by contrasting the occurrences 
of the past with those of the present times. We cannot always 
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give his lordship credit for the best taste or the most scru- 
pulous exercise of his power of selecting jokes, professional or 
otherwise; but he is almost always amusing; and in talking 
freely as to his own doings and of his contemporaries, he is very 
rarely ill-natured, either to himself or others. He is certainly 
bent on amusing his readers, and to accomplish this ob- 
ject he does not spare some self sacrifice ; he will, 

<' To make them mirth, use aU his might, and wreathe 
His lithe proboscis^ ." 

This, for what we know, may be undignified, but without 
some such relief we are persuaded that the work would have 
been found beautifully bound on a top shelf of the library, 
instead of lying, as it now does, worn and dog's-eared on 
the table. 

There is another point in which this work may be viewed 
with great favour. It can properly be placed in the student's 
hand, whether of history or law. It contains no distorted 
descriptions either of persons or of facts. Without any pre- 
tension to research, there is displayed throughout a desire to 
arrive at the truth, and a discriminating spirit in dealing 
with the evidence before the author. The reader has the 
benefit of a mind of great power and experience constantly 
at work in his service, to guard him from erroneous impres- 
sions. Praise is fully bestowed where it is deserved, but 
censure is dealt out with the same equal hand. There may 
be a slight leaning in favour generally of Chancellors, and 
there is a somewhat suspicious love of praising some con- 
temporaries. But on the whole we think this work pecu- 
liarly valuable for its just estimate of men and things. 

There is one other point to which we wish to allude. We 
have seen somewhere a charge brought against Lord Campbell 
with reference to the first series of the work, that he has 
made use of the materials which others have collected without 
due acknowledgment This is a charge easily made and 
exceedingly difficult to disprove.* There is no real foun- 

^ We may give as an instance of this, a mistake which occurred to ourselves. 
In vol. ir. pp. 663-^665, in the notes to the ** Life of Lord Talbot," an ac- 
count is given of her Majesty's visit to Lincoln's Inn, which is taken almost 
verbatim from the account of that interesting event, given in this Review— - 
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dation for it. We could wish, as we have already said^ that 
Lord Campbell had given more frequently his authorities; 
but that he made this omission from any spirit of unfairness 
or want of candour, we do not believe. 

We now propose to give some extracts from this elaborate 
work, and we may say with perfect truth, that we have had 
much difficulty in maJung selections where there is so much 
to amuse and instruct. 

The charge as to Commissioner Trevor's bribery is thus 
told) — 

" Trevor might have acquired a complete ascendency over 
Anne, and have become her Lord Chancellor and chief adviser, 
but a blow was now impending over him, which for ever marred 
his fortunes. Li the beginning of 1695, the cry against bribery 
was violent, and the belief gained ground that the Court, the 
camp, the city, nay parliament itself was tainted, and that uni- 
versal corruption prevailed. A motion was made in the House of 
Commons which must have caused general alarm, but which no 
one had courage to oppose — for the appointment of a Committee 
' to inquire into the charges which were made against members, 
With power to send for persons, papers, and records.' On the 
7th of March the Committee reported, " that there having been in 
the preceding session a bill pending in the House of Commons, 
promoted by the City of London, called ' the Orphans' Bill,' 
whereby a power was to be given to lay assessments on the public 
for the benefit of the corporation, an entry had been found in tbe 
books of the Common Council, — * That Mr. Chamberlain do pay 
to the Honourable Sir John Trevor, Knight, Speaker of the House 
of Commons, the sum of 1000 guineas, so soon as the said bill be 
passed into an Act of Parliament, — that a hint had been given to 
the Common Council that unless this sum were paid, the bUl would 
not pass, — that Mr. Speaker knew of the order being made while 
the bill was pending — that when the bill passed, two aldermen 
and the chamberlain waited on Mr. Speaker, with a compliment of 
thanks in the name of the City, for his kindness in furthering the 

3 L. R. p. 334., not noticing the source, hovever, but calling it '* The official Re- 
cord of Queen Victoria's Visit," &c. On making inquiry in the proper quarter, 
we found that it was not Lord Campbell who had honoured us by this transfer, but 
tjie Benchers of Lincoln's Inn, from whose official Book it has been fiuthfolly 
transcribed. 
» 4 L. B. p. 3. 
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bill, and an order for the said guineas^ which Mr. Speaker ac* 
ceptedy — that two or three days after, Mr. Speaker sent a mes- 
senger into the City with the said order, and received the said 
guineas, — and that the said order was forthcoming with this 
indorsement thereon : — * The within-mentioned 1000 guineas were 
delivered and paid unto the Honourable Sir John Trevor, this 
22d of June, 1694, in the presence of Sir Robert Clayton and Sir 
James Houblon, which, at 22$. exchange, comes to 1 100//' 

" Corruption being thus traced to the Chair, with a reasonable 
suspicion that it had communicated the taint to many members by 
the veay, it was impossible for the House to retain any degree of 
credit with the people unless they declared their abhorrence of the 
guilt they had discovered, however much they might regret the 
exposure or pity the victim. Accordingly a resolution was moved, 
and seems to have passed without much discussion, — * That 
Sir John Trevor, Speaker of this House, receiving a gratuity of 
1000 guineas from the City of London after the passing of the 
Orphans' Bill, is guilty of a high crime and misdemeanor.' 
The Speaker was subjected to the unparalleled humiliation of 
putting the resolution from the chair, — of declaring that the 
^* ayes' had it, and of adding, that it was carried nemine dis- 
sentiente"^ 

" Strange to say, not only no further proceedings were taken 
against him to punish him for the bribery of which he had been 
guilty, or to make him refund the bribe, but he was permitted to 
retain his high judicial office of Master of the Rolls, taking pre- 
cedence of the Lord Chief Justice of the Common Pleas and the 
Lord Chief Baron of the Exchequer, and to administer justice in 

> « Trevor's Life of William III. ii. 250. ; Com. Jour. 1694-95 ; 5 Pari. Hirt. 
906. ' On receiving and debating this report, therefore, the Speaker himself, 
in virtue of his office, was exposed to all the shame and confusion of face which 
a man could bear, and live, in putting the following question, vii. &c. : And so 
much grace did he discover upon the occasion, that he chose to abdicate rather 
than be deposed.* — Ralph, ii. 547. * He was forced or yielded to put the 
question upon himself, *' As many as are of opinion that Sir John Trevor is 
guilty,** &c. ; and in declaring the sense of the House, declared himself guilty. 
The House rose, and he went his way and came there no more,*-^ North* t Life 
iff Guilford, ii. 28, 29. A curious difficulty might have arisen if, continuing 
Speaker, a motion had been made for his expulsion ; for the instant the motion 
was carried, he ceased to be Speaker or a member, although perhaps the reso* 
lution would not have had full operation till announced from the Chair. Then 
he must have been turned out of the House, or taken into custody as * a 
stranger* " 
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<lie Covt of Chnooj a&er lik ezpdwa InMi the House of 
ConaMns, far die lon^ periodfif 22 jens, inder Liord Chineellor 
Soners, Lard Keeper Wiigiit, Ixvd CittaMxBor Cowper, Lord 
Qiaxioellor Hareomi, aad Ixird Chaodka* Covper agiin.^ His 
<^EeDoe eonld not hare beea reigarded hy Iub conlempofizies bj 
an J BMaas in llie saae fiecioiis liglit la irlddi ve fihoold regard it 
Even in tiie resohitkm of the Haofle of Coobbohs, the bribe is 
tenderlj deagnatod * a gntmly/ and, in l^ose times, aJthoogli 
jodieial oorraplian would have beea stromgij TeprtAmieif jet to 
give or to reedve money for rodng in paxiiaxaeoty was ooly called 
< the waj of the workL^ The «n waa redkoned to be in the 
dlscarerj, — not in the ac^^^ (toL iw. pp. 54 — 58.) 

We ehall next give an aooount of a modi more pleasmg 
ooearreoce, and of a truly h(»ioi2raUe man, — the abditaon of 
^ Xew Year's ^fts " by Lord Qiaiicellor Cowper : — 

'- One most beneficial change he ^ected hj his own aolhority, 
and from his own sense of what was right, ffitherto, aeoording to 
ancient costom, large * New Tear's gifb' were annually made bj 
all the officers of the Court of Oianeerjr to the Jjord ChaneeDor 
or Lord Keeper. The eonsequenee was thal^ for thdr reimborse- 
ment, they were allowed to extort lai^ fees fran the snitors ; 
oonjstant rduetance was felt to Tiat their delinquencies with suit- 
able punishment, and the judge was crippled in the dischaxge of 



I «Wbelfaer the members tfaougfat that the beh^ so Instod in the Chair, va> 
ponisbmc&t cnongb. 4ir fiir his takiag aodi gram camtdoa so patientlj and so 
ecmfiMrmafaljr, or dse, a matter onee oot of Ibe way, was tfaonglit of no mor^ it 
is certain that be never was molerted forther about that matter, but mnfimied ia 
hb post of Master of the Bcdls, equitable judge of the sntgeets* inteiesti aad 
estate^ to the great enconmgement of prudent bribery finr efer after." — Nortk'i 
Lift of GuUford, ii. 29. 

' ** * Corrumpere et cormmpi seeulum voeatur.' Roger North thus dun met 
a bribe taken by Sir Edward Turner, another Speaker, in the reign of Charles IL: 
' This gentleman had serred long as Speaker of the Pariiament, and had beoi 
useful to the Crown and also to himselC But on the diseorery <if a small 
pre$etU made to bim by the f^ast India Company, he was blown in the House 
of Commons. The anli-eourt party took all advantages against the Court, and 
nude a mountain of this mouse ; for it was but a trifle. However, it cost him 
mueh of bis credit and authority in the Chair which he used to have ; and be 
thought fit to give way, and not to sit there longer, to be exposed to the afihmti 
which would continually be thrown at him.* However, he was made Solicitor 
General, and afterwards Lord Chief Baron of the Exchequer.— Xi^e of GtdU 
fordf L 97,** 
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his most important duties. This usage was common to all the 
Coarts in Westminster Hall. But there was another of a mor« 
monstrous nature — and still more pernicious, which was pe« 
culiar to Chancery — that all the Counsel who practised in the 
Court came to breakfast with the Chancellor on the Ist of January 
in every year, and in the hope of being raised to the bench, or of 
obtaining silk gowns, or of winning 'the Judge's ear,' made him 
a pecuniary present according to their generosity or their means, 
or their opinion of his venality or stability.^ Lord Keeper Cowper 
resolved entirely to abolish all these 'new year's gifts.' " 

'' He first, out of delicacy, mentioned the subject to Godolphin 
the prime minister, knowing that he was likely to be privately 
censared, although no one could openly oppose him. In his Diary, 
under date 30th December, he says, 'I acquunted the Lord 
Treasurer with my design to refuse new year's gifts— if he had 
no objection against it, as spoiling, in some measure, a place of 
which he had the conferring. He answered, U was not expected 
ofmCy but that I might do as my predecessors had done; but if 
1 refused, he thought nobody could blame me for it,** 

"Accordingly the Lord Keeper gave notice that no new year's 
gifts would be received by him. Nevertheless, on the morning 
of the 1st of January, several came to his house with the usual 
offerings, but they were all denied admittance ; and with self- 
gratulation, though not without apprehension of consequences, he 
immediately wrote in his Diary, * New Year's Gifts turned 
back ; and pray God it doth me more credit and good than hurt, 
by making secret enemies in fcece Romuli ! * The storm that he 
. dreaded arose. No sooner was the fact known that the holder of 
the Great Seal had refused all new year's gifts, than the chiefs of 
the King's Bench, Common Pleas, and Exchequer, were thrown 
into a state of consternation ; and alarm was Mi by the Heads of 
the Treasury, and other departments of the government, who de- 
rived considerable advantage from the present-giving custom. 
To mitigate the ill-will which he had incurred with those who 
might have done him a mischief while ha wa i^ not yet warm in his 
seat, he resorted to what he considered the justifiable artifice of 
pretending that it was only by mistake that he had refused the 
presents of the officers of his Court, and that he had intended to 

' " Burnet, iv. 141. I suppose the counsels* presents varied a good deal, ac- 
cording to the prevailing opinion of the Chancellor's tenure of his office. If it 
was suspected that he might go out before the first day of Hilary Term (23rd 
of January), they must have dreadfully dwindled away." 

VOL. V. y 
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confine the refusal to the presente of the CouBsel praetisins hefore 
him.'' pp. 296-^298. 

Here we have an instance of a noble act of self-denialj 
arising from a pure love of justicej wbicb« 8o far from bebg 
applauded at the lime, was loudly complained of by most of 
the professioUi and but coldly received by official colleagues, 
There isy however, another judgment to be given, that by 
Posterity, which has awarded to Lord Cowper his due merit 
Let this encourage similar acts of patriotism. The anecdote 
which immediately foUows, as given from the Journal of 
Lady Cowper, is very amusing; — 

'< The Earl of Nottingham, when Cbanoellor, used to reoelTa 
them [the counsel, fco.] standing by a tahle, and at the same time 
he took the money to lay it upon the table, he used to cry out, 
<0H, TTBAyx cuTHTOxl' (for he lisped.) -p-'lfy Lord fbrbid the 
bringing them." Vol. iv. pp. 29% d(X)< 

Lord Macclesfield's early life is well told : *-^ 

'^ To prosecute his profession with more advantage he established 
himself at Derby, a flourishing town, in which a wealthy client 
of his father had lately settled in trade, and promised to patronise 
him. Here he prospered beyond his most sanguine hopes, and 
from his great skill and diligence, in a year or two his business, 
in point of extent and respectability, was equal to that of any 
attorney in the county. We know no further particulars of his 
history, while he remained in this department of the profession, 
except that his house in Derby was in Bridge Street, at the foot 
of the bridge, next the Three Crowns. We may imagine that, 
when the assizes came round, he was at first struck with immense 
awe at beholding the judges in their scarlet robes, and could 
scarcely venture to speak to the leaders of the Midland circuit on 
delivering them briefs in the causes which he had entered for 
trial ; that his reverence for these dignitaries gradually dwindled 
away ; that he began sometimes to think he himself could have 
examined witnesses quite as well as the barristers employed hy 
him, and even by making a better speech to the jury have won 
verdicts which they lost ; that he was likewise hurt by the distance 
at which he was in public kept by all members of the superior 
grade of the profession, while some of them were intensely civil 
to him in private ; that he thought it hard, having with great 
labour prepared a case of popular expectation so as to insure vie- 
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toiy, another «bouId run nway with all the glory; that he mea- 
sured himself with thoae who were ei\)oying high reputation a« 
adyooatea, and bad the prospect of being elevated to the bench ; 
tlmty posaessing the self-respect and confidence belonging to real 
genius, he felt himself sqperior to them ; and that he sickened at 
the thought of spending thereat of his days in' drawing cases, in 
receiving instruotioi) from country bumpkins to bring foolish 
actions, in preparing briefs, and in making out bills of fees and 
^^disbursements which any discontented client might tax before the 
master* Whatever his train of feeling or of reasoning might be, 
be soon resolved that be would quit his position of an attorney for 
that of a barrister, J^ot having been at any public school or uni- 
versity, and having started in life so very early on his own account, 
he was still quite a young man when he had laid by enough de-> 
cently to support him for some years to come. Instead of going 
on to accumulate a large fortune, which was certainly within his 
reach, he nobly put all to bascard that he might invest himself in 
the hng robe. He is said to have bad that presentiment of ftiture 
greatness which sometimes springs up under very adverse circum- 
stances, and leads to victory over all obstacles. He accordingly 
renounced, his profitable business bm an attorney at Derby, and 
removed to keep his terms as a student of law in the Inner Tem- 
ple.'* VoL iv, pp. 503, 604. 

Let us see what was his success:- — 

^ The subject of this memoir is a striking instance of the scope 
afforded by our constitution to talent and energy. He was not 
suddenly elevated by the caprice of a despot from a servile condi- 
tion to rule the state* The possibility of such a promotion shows 
an arbitrary form of government, and a barbarous state of society. 
The power of rising to distinction in a free country ought to be by 
the possession of useful qualities, and the performance of public 
services. The government that employs and rewards the meri- 
torious aapiranti ought merely to ratify the opinion of his fellows- 
citizens, and to carry into effect the wishes of an enlightened 
conomunity. Parker got on in the world first by diligence in his 
father's little office at Leake, and rendering services to the wealthy 
manufacturer who translated him to Derby ; then by showing him* 
self superior in intelligence and activity to the other attorneys of 
that phice i — then by being the greatest winner of verdicts of all 
the barristers on the Midland circuit ; -^ then by proving the most 
formidable opponent which Westminster Hall could supply to op- 
pressive proaeoutiane of the pr«ss by the Attorney General ; — 

' ' Y 2 
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formB into English \ that gre&t dekys would arise in the adminifl^ 
tration of justice; that a wide door would be opened to fraud; 
that prosecutions for crimes would he rendered more difficult and 
expensive ; that the recovery of small debts would become almost 
impossible ; and that the supposed reform would roultiplj law suit! 
instead of bringing ease to the people.' Lord Raymond^ the Chief 
Justice of the King's Bench, speaking, I presume, the sentiments 
of all his brother judges, strongly opposed the measure, arailiiig 
himself of the weapons of ridicule as well as of reason, and lay- 
ing, ' that if the bill passed^ the law might likewise be translated 
into Welch, since many in Wales understood not English.' The 
Duke of Argyle, after a general defence of the bill, said he was 
glad that nothing could be brought forward against it by the CMef 
Justice of the King's Bench, as wise and learned a lord as ever sat 
in that house — ^ beyond a joke. Amidst heavy forebodings of 
future mischief the bill passed, and mankind are now astonished 
that so obvious a reform should have been so long deferred." 
Vol. iv. pp. 641, 642. 

We have but few drawbacks to the general commendation 
which is fairly due to Lord Campbell's labours. We find one 
in a passage to which we deem it absolutely necessary to call 
attention, as it is calculated to give the student a wrong 
impression on a point of some importance* 

Speaking of Lord Somers, Lord Campbell says : — 

*' I should say that the great debt of gratitude we owe him as 
an Equity Judge, arises from his introducing and establishing 
the principles and doctrines of the civil law, on the subjects of 
legacies, trusts, charities, and all others to which they are properly 
applicable. The early Chancellors were well versed in the civil 
as well as the canon law, but they never thought of laying 
down general rules; and from the time that Equity began to 
assume a systematic form, Lord Nottingham was the only Chan- 
cellor who had ever opened the Pandects, or read any commentaries 
on that immortal code." Vol. iv. pp. Ill, 112. 

Now there are a great many erron in this account We 
have already shewn that the Clerical Chancellors did decide 
according to precedent^ Nor can we admit that Lord Somers 
introduced the doctrines of the civil law into the Court of 
Chancery, on the subjects of trust*, legacies, or charities. 

M L. R. 19. et teq. 
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As to tmistfl^ the inoBt familiar teict t)Ook will show that thejr 
were borrowed directly from the civil law by the ecclesi- 
astics ; the doctrines as to legacies were introduced at least 
u e'ttrly as the reign of Queen Elisabeths and w<^r6 taken 
from the rules already laid down by the Ecolesioatical Courts, 
and the jurisdiction of the Court of Chancery as to charities 
was at least as old as the reign of Henry V I. * 

As to the statement^ that Lord Nottingham was the 
only Chancellor who had ever ** opened the Pandects/' this, 
though somewhat ambiguously worded, must be meant to 
apply to the time when lay ChanoeUors were first intrusted 
with the Great Seal. But surely both Sir T. More and 
Lord Bacon were versed in the Civil Law, as indeed we 
distinctly infer from Lord Campbell's previous volumes^ 
We must say fru*ther, that it would have been as well 
if Lord Campbell had stated precisely when, in his opi- 
nion. Equity did assume a systematic form. We have noW 
a large body of authority brought before the profession by a 
competent person, Mr. Spence, which has for its object to 
prove that the principal subjects of Equitable Jurisdiotion 
were introduced by the Ecclesiastical Chancellors and Mas^ 
ters in Chancery. Mr. Spence may be wrong, but then he 
must be shown to be wrongs not by mere assertion, but by 
displacing his authorities. 

There Ib also, on some occasions, ft display of a too lively 
fanagination as to the incidents which occur in these Lives* 
Treating the known facts, as an advocate sometimes does his 
brief. Lord Campbell builds on them a superstructure, which 
may be sound it is true^ but which is not supported by 
authority, and which certainly, in some cases, is overthrown 
by the authorities. An instance of this occurs in the Life 
of Lord Camden. Speaking of hitn, it is and--' 

^^ He was soon after sent to Ston, and, on account of the reduce4 
circumstances of his family, he was placed upon the foundation. 
But in those days the collegers and oppidans were on the most 
friendly footing^ and here he formed a friendship which lasted 
through life, and not only led to his advancement but was of 

* See authorities cited, Spence, £q. Jur. 582. 

* See authorities cited, Spence, £q. Jur. £88. 

Y 4 
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esienHal benefit to the state^ with William Pitt— then flogged for 
breaking bounds — afterwards the ^ Great Commoner' and 'Efirl 
of ChathauL' .•* —Vol. v. p. 231. 

And sabeeqaently it ia said that, by reason of this school- 
friendship^ Pitt was *^ in the habit of consulting him respect- 
ing questions of a legal or constitutional nature," p. 238 ; 
and afterwards, that Pitt, being ''at the head of affairs, with 
dictatorial authority, resolved, both on public and private 
grounds, that his old Etonian friend should now be provided 
for: " he declared '' that Pratt should be Attorney Grenend," 
p. 238 — with other similar allusions. This fact, of the 
Eton friendship between Pitt and Camden, is thus made the 
pivot on which the success of the latter turns. Now Lord 
Campbell cites no authority whatever for this statement, and, 
in the absence of any, we must look to the facts which are 
to be found on the subject. It is not known when Pitt went 
to Eton, it is only known that he went " early." * He was 
born in 1708, and it may be supposed from this that he went 
about ten years afterwards. 

It is certain that he went to Trinity Collie, Oxford, at 
eighteen, that is in the year 1726.* Pratt was bom, as we 
believe, in 1714, [not as Lord Campbell says, ''in the last 
year of the reign of Queen Anne.", p. 231.] He went to 
Eton, as Lord Campbell states, aft&r he was ten. p. 230. 
He got "King's" in 1731. If, then, Pitt stayed at Eton 
until 1726, and Pratt went to it before that time, it is true 
that they were at school together for a short time : but we 
need not remind our readers that there is usually no such 
thing as friendship between an Eton boy of ten and another 
of sixteen. Their studies, their schools, their habits, are 
totally distinct. It is a possible thing, but without some 
authority we cannot believe it. The point is in itself of 
little importance, but we notice it that in the next edition 
either these passages may be reconsidered, or the authority 
given. 

There is another inaccuracy in Lord Campbell's account* 
Pitt was not an oppidan, but was also on the foundation*' 

' Thackeray, yol. i. p. 2. 

• Thackeray, vol. i. ju 2. ; pref. to Chatham Correspond, vol. i. p. 2. 

' Thackeray, vol. i. p. 2. 
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This^ it is faijr to state, favours Lord Cainpbell's presumption* 
It is, however, also to be noticed that Thackeray, in men- 
tioning Pitt's contemporaries at Eton, does not name Pratt. 

There are one or two other inaccuracies. At vol. v. p. 1 10, 
noticing, with proper indignation, the atrocious murder of 
James Stew:art, in 1752, Lord C. says, "the judge was the 
Duke of Argyle, the jury were all Campbells, and a poor 
Macdonald was tried for the murder of a Campbell." It was 
a Stewart of AppiUf who was thus sacrificed by the Clan 
Campbell.* At vol. iv. p. 221, alluding to the death of Lord 
Somers, " a plain monument is erected to him by his surviv- 
ing sister ; " while at p. 240 we are told that his ** heirs were 
his two sisters." 

But we now resume with great pleasure our notice of some 
traits and anecdotes of various Chancellors. 

First as to Lord Somers, in many respects the greatest 
man who ever held the Great Seal. We are told that as a 
boy he was always remarkably studious and contemplative. 
" Though the brightest boy in the college school, instead of 
joming his young companions in their boyish amusements, he 
was seen walking and musing alone, not so much as looking 
on while they were at play." 

Lord Campbell thus continues : — 

** He was sometimes allowed to retire to the family-house in 
the parish of Severn Stoke, and the room which he occupied, and 
in which he read night and day, used afterwards, when he became 
a great man, to be pointed out as * Somers's Study/ But he 
chiefly resided at Whiteladies, the society of which he was sorry 
to exchange for his books. A scheme of life prevailed there of a 
very extraordinary description. Somers, the father, having at the 
Restoration obtained a pardon under the Great Seal (which is still 

' The trial is given at great length in the ** State Trials,** vol. xix. pp. 1— 
263, and will amply repay perusal. Stewart's whole eooduct in the matter is 
that of a Christian and a gentleman. That part of his speech, after condemna- 
tion, addressed to the clan to which he belonged, has always struck us with 
admiration : *< My dearest friends and relations, I earnestly recommend and 
entreat you, for God*s sake, that you bear no grudge, hatred, or malice to those 
people, both evidence and jury, who have been the means of this my fatal end. 
Rather pity them, and pray for them, as they have my blood to answer for. 
And though you hear my prosecutors load my character with the greatest 
calumny, bear it patiently, and satisfy yourselves with your own conviction of 
my innocence." 1 9 St, Tr. 259. 
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prMenred in the flunilyX '^ oontiiittiiig to floiiriah in Ui pro- 
femkon^ had hi« offlee 'ettoblished in the Old NnmieiyJ The 
nuuisioD WM inhabited bj sereral other families connected by 
blood and marriage^ and thej oonaortod in a stjrle of which it is 
now difilcult to gire or to form an idea. ^ Their mornings were 
emplojed hj each in their respectire occupations — the culture of 
a krge farm — the clothing trade, then in a flourishing state— 
the producing and manufacturing teasels, woad, madder, and a!l 
djeing materials — the making of bricks and tiles in immense 
quantities, to supplj the demand occasioned hj rebuilding the 
ruined city and suburbs.^ The labours of the day over, thej re- 
paired for refreshment to one common table in the great hidl of 
the Old Nunnery, where seldom fewer than twenty or thirty re- 
lations and friends of the families assembled daily, and spent thetf 
eyenings in the utmost cheerfulness and conyiviality. The pro- 
ducts of the farm, the supplies of fish and game, and viands of 
every kind, received constantly from the country connections, 
furnished their table with abundant plenty, and entitled such con- 
tributors to a place at it without ceremony or reserve. The 
annual slaughter of two brawns marked thefestivity of Christmas.'*' 
Vol. iv. pp. 67, 68. 

Somers as an Ex-Chancellor. 

** Apart from politics, his conduct is still more to be admked, 
as being more rare among English lawyers, who generally^ while 
in practice, or in office, devote themselves exclusively to pro- 
fessional avocations, and in their retirement, left without menttJ 
resources, waste their declining years in frivolous occupations, or 
in vain regrets. Lord Somers presents the beau ideal of an Ex- 
chancellor, active in his place in parliament, when he could serve 
the state, and devoting his leisure to philosophy and literature. 
He had long been a Fellow of the Boyal Society ; he now re- 
gularly attended its meetings, and assisted in its transactions ; and 
being elected the president, he did every thing in his power to 
extend its credit and its usefulness. Having held this dis- 
tinguished post five years, he gracefully resigned it to Sir Isaac 

1 ** He is not supposed to hate eommitted any offtooe requiring a spMisl 
pardoni beyond firing over the head oi the parson at Severn Stoke, while in 
the pulpit ; but being a lawyer, he perhaps remembered the observation of Sit 
Edward Coke, ^ that good men trill never reftise God and the King's psnknit 
because every man doth often offend both of them. "•^ Inn. C 105.** 

* - From which Lord Somers was afterwards, in abusive buHMd, called tbs 
briekmAker't $&n,** 

• Cooksey, 14. 
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Newton. He made a noble um of the wealth he had honourably 
acquired^ bj purchasing a fine collection of paintings, engravings^ 
medals, and books — becoming possessed of almost every edition 
of the Bible that had ever been printed, and of an immense mass 
of tractsi printed and manuscript, on English history and an^ 
tiquities. He lived much with literary men, and liberally aided 
8Qch as were oppressed by poverty. On Addison's return from 
the continent, he cordially embraced him ; he introduced him into 
the Kit-Cat Clab, and visited him in his garret in the Haynmrket,^ 
where the poor poet was found out by Godolphin to celebrate the 
yictories of Marlborough. Lord Somers was rewarded by the 
dedication of his friend's ' Travels in Italy *,' and as he seemed now 
for ever banished from office, he could have no misgivings as to the 
sincerity of such sentiments as these, from the author of ' The 
Campaign^' with the praises of which all England was ringing. 

'^ Among the other wits of Anne's reign, he was likewise on the 
most familiar footing with Swift, who as yet, having nothing to 
hope from the Tories, dedicated to him * The Tale of a Tub,' 
stating how the ^ the bright example of his patron's virtue would 
adorn the history of the late reign,' describing him as ^the 
Bublimest genius of the age for wit, learning, judgment, eloquencci 
and wisdom,' and celebrating him for ^ his discernment in disco-* 
yenng, and readiness in favouring deserving men.'" YoL iv. p. 
174—177. 

We muet now pass to Lotd Hardwieke; and first, as io 
his early life : 

^* He gained the entire good will and esteem of his master, who 
observing in him abilities and application that prognosticated his 
future eminence, entered him as a student in the Temple, and 
suffered him to dine in the Hall during the terms. But his 
mistress, a notable woman, thinking she might take such liberties 
with a gratis clerk, used frequently to send him from his business 
on family errands, and to fetch in little necessaries from Covent 
Grarden and other markets. This, when he became a favourite 
with his master and intrusted with his business and cash, he 
thought an indignity, and got rid of it by a stratagem, which pre- 
vented complaints or expostulation. In his accounts with his 
master, there frequently occurred * coach-hire for roots of celery 
and turnips from Covent Garden, and a barrel of oysters from the 
fishmongers,' &Cr, which Mr. Salkeld observing, and urging on his 
wife the impropriety and ill-housewifery of such a praeticei pat an 
end to it." Vol. v. p. 4. 

' This incident Is not related of Ix>rd Somen, but of Seeretarjr Boyle, -».£o 



324 Lives of the ChanceUcrs. 

Hardwicke's conduct on Macdesfield^a fall. 

^' On the appointment of managers to conduct the prosecution 
at the bar of the House of LordSy the Attorney General ought to 
have been of the number, but he begged to be excused on account 
of the private friendship subsisting between him and the late liord 
Chancellor ; and we are told, that he had great ' difficulty in ob- 
taining his request.' It is not easj to specify any other step he 
could have taken to show his sympathy. Yet I confess, that I 
should have been gratified to have heard that he tried to turn the 
tide of public opinion, by a pamphlet ' On the Sale of the Office of 
Master in Chancery, proving that it has been at all times trans- 
ferred for a valuable Consideration;* or that he had made one 
gallant speech in his place in the House of Commons, for the man 
who had such claims to public applause, and who had drawn down 
ill-will upon himself by befriending the friendless. Surely Sir 
Bobert Walpole, who was not without generosity of feentiment as 
well as good nature (although he was anxious to rescue his 
government from the imputation of screening high delinquency), 
would not have discarded his Attorney General for one solitary 
indiscretion. At all events, it would have much consoled me to 
have known that Sir Philip visited Lord Macclesfield in the Tower, 
was in the habit of cheering his retreat at Derby, and showed a 
grateful solicitude to vindicate his memory. But I am afraid that 
he left the condemned Chancellor to his fate, like ' others whom his 
former bounty fed,' eager only for his own aggrandizement." 
Vol T. p. 27. 

Lord Hardwicke as an Ex-chancellor. 

" It is a curious fact, that although George II. had taken leave 
of him very tenderly, and had pressed him to come frequently to 
Court, when he presented liimself a few days after at the levee in 
a plain suit of black velvet, with a bag and sword, he was allowed 
to make his bow in the crowd without the slightest mark of royal 
recognition. But as he was retreating, surprised, and mortified, he 
was called back by the Lord in waiting ; the King apologised for 
not having known him when he first appeared without his full 
bottom, his robes, and the purse with the Great Seal in his hand, 
and renewed to him the assurance that his great services to the 
crown were well known and remembered.* VoL v. pp. 139, 140. 

' *< Had he worn such a uniform as that invented by George IV. for Ex- 
chancellors, very much like a Fiold Marshars, he could not have been 
mistaken for a common man." 
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Lord Hardwicke as a Law-reformer. 

" It is mortifTing to consider, that although he deserves such 
high commendation for his upright and enlightened administration 
of justice, he cannot be praised for any attempt to amend our in- 
stitutions by legislation. Daring the twenty years of his sway, 
the act requiring legal proceedings to be carried on in the English 
language, passed by Lord Chancellor King, still remained the 
most recent improvement, and the principle was acted upon which 
was soon after brought forward by Blackstone in his * Commen- 
taries ' that our whole juridical system had reached absolute per- 
fection. The only change introduced was a great addition to the 
severity of the penal code. Many felonies were now rendered 
capital, which before were only liable to be punished by trans- 
portation, and many frauds which at' common law were simple 
misdemeanours, such as forgery of deeds and negotiable instru- 
ments, being made capital felonies, in practice were always pun- 
ished with death ; although this bloody code did not reach its full 
measure of atrocity till towards the close of the reign of George HI. 
when it was defended and eulogised by Lord Eldon." VoL v. p. 62. 

'' In praising Lord Hardwicke as an Ex-chancellor, a deduction 
should be made in respect of his having done so little to improve 
the laws and institutions of the country, when he had abundant 
leisure to prepare measures for this purpose ; and one would have 
supposed sufficient influence to carry them through. From his 
long experience at the bar, and as a Judge in courts of law and 
equity, many points must have presented themselves to him, 
wanting ' the amending hand.' His own emoluments no longer 
in any degree depended upon the continuation of abused, and he 
might surely have discovered some which might have been cor- 
rected without materially affecting the offices and reversions held 
by the family. Yet he suffered six years of health and mental 
vigour allotted to him after his resignation to pass away unmarked 
by a single attempt to extend his fame as a legislator. It is pos- 
sible that he could get no one to second him effectually; and that 
if he had carried very useful bills through the House of which he 
was a member, they would have been neglected or thrown out 
'elsewhere.'"! Pp. 147, 148. 

Let us now advert to one who, although not so great a 

^ ** I can say, of my own knowledge, that this state of things has since actually 
existed. At different periods of our history, it has been Tery difficult to draw 
tlte notice of th^ representatiyes of the people to measures fur the amendment 
of the law." 
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kwyer, is a far more interefltiiig peifson* Ldrd Campbell had 
previously observed '^tbat the three greatest Chancelbrs 
after the Bevolution were the sods of attorneys, and that 
two of them had not the advantage of a university education." 
YoL V. p. 2. These were Somers, Macclesfield, and Hard- 
wicke, of whom the two latter were never at any university. 
Let us see how a Chief Justice's son thrives. It is, to the 
true credit of the Bench, that he must take his chance with 
the rest. Lord Camden's early career is thus described : — 

'^ But very differently did young Pratt fare from the man whose 
rapid career bad recently been crowned by his elevation to the 
woolsack. Yorke, the son of an attorney, himself an attorney's 
clerk, and intimate with many attorneys and attorneys' clerksi, over* 
flowedjwith briefs from the day be put on bis robe, was in full '^bu- 
siness his first circuit, and was made Solicitor General when he bad 
been only four years at the bar. Pratt^ the son of the Lord Chief 
Justice of England, bred at Eton and Cambridge, the associate of 
scholars and gentlemen, though equally well qualified for bis profes- 
sion, was for many years without a clientt He attended daily in 
the Court of King's Bench, but it was only to make a silent bow 
when called upon 'to move;' he sat patiently in chambers, but 
no knock came to the door, except that of a dun, or of a companion 
as briefless and more volatile. He chose the Western Circuity 
which his father used to ' rufe,' and where it might have been 
expected that his name might have been an introduction to him ; 
but spring and summer, year after year, did be journey from 
^ampshire to Cornwall, without receiving fees to pay the tolls 
demanded of ^him at the turnpike gates, which were then begin- 
mng to be erected. During the summer circuit, in the year 1741, 
his nag died, and from bad luck, or from the state of his finances, 
be was only able to replace him by a very sorry jade. With 
difficulty did be get back to London, -<- whence he thus wrote to a 
friend :-^* Alas I my horse is lamer than ever -*^ no sooner cured 
of one shoulder than the other began to halt. My losses in horse 
flesh ruin me, and keep me so poor that I have scarce money 
enough to bear me in a summer's ramble ; yet ramble | must if I 
starve to pay for it.' " Vol v. pp. 232, 233. 

We must still find room for one or two traits of Lord 
Thurlow ; and, first as to his early habits ; — 

<< His ecmtemporary, Craddock, who was admitted- to his entire 
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intimacy, md from whom be concealod notbing, writea» 'It wan 
genenOlj supposed that Thurlow in early life was idle; but I 
always found bim close at study in a morning, wben I bave called 
at the Temple \ and he frequently went no further in an evening 
than to Nando's, and then only in bis dhhabiUe' It is quite cleari 
from his successful combats with the members of the < Literary Club/ 
snd with the first lawyers in Westminster Hall, thatjie had effectually, 
though irregularly, devoted himself to literature and law. Let me, 
then, anxiously caution the student against being misled by the delu- 
sive hope which the supposed idleness of Thurlow has engendered, 
that a man may become a great lawyer, and rise with credit to the 
highest offices, without application, Thurlow never would have 
been Chancellor if be had not studied his profession, and he would 
have been a much greater Chancellor, and would have left a much 
higher name to posterity, if he had studied it more steadily." Vol. 
▼. p. 486* 

Lord Tburlow's first great success. 

^ According to legal tradition, soon after the decision of the 
Court of Session in Scotland, that the alleged son of Lady Jane 
Douglas was a supposititious child purchased at Paris, the question, 
which excited great interest all over Europe, was discussed one 
evening at Nando's Goffbe-house — from it's excellent punch, and 
the ministrations of a younger daughter of the landlady-^still Thur*- 
low's favourite haunt. At this time, and indeed when I myself 
first began the study of the law, the modem club system was 
unknown ; and (as in the time of Swift and Addison) men went in 
the evenings for society to coffee-houses, in which they expected 
to encounter a particular set of acquaintance, but which were open 
to all who chose to enter and offer to join in the conversation, at 
the risk of meeting with cold looks and * mortifying rebuffii. 
Thurlow, like his contemporary Dr. Johnson, took great pains in 
gladiatorial discussion, knowing that he excelled in it, and he was 
pleased and excited when he found a large body of good listeners. On 
the evening in question, a friend of his at the English bar strongly 
applauded the judgment against the supposed heir of the house of 
Douglas. For this reason, probably, Thurlow took the contrary 
side. Like most other lawyers, he had read the evidence attentively, 
and in a succinct but masterly statement he gave an abstract of it, 
to prove that the claimant was indeed the genuine issue of Lady 
Jane and her husband, — dexterously repelling the objections to 
the claim, and contending that there were admitted facts which 
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were inoonsistent with the theory of the child being the son of tbe 
French rope-dancer. Having finished his argument and his 
punch, he withdrew to his chambers, pleased with the victory 
which he had obtained over his antagonist, who was no match for 
him in dialectics, and who had ventured to express an opinion 
upon the question without having sufficiently studied it. Thurlow, 
after reading a little brief for a motion in the King's Bench, wMch 
his clerk had received in his absence, went to bed, thinking no 
more of the Douglas cause, and ready, according to the vicissitudes 
of talk, to support the spuriousness of the claimant with equal zeal. 
But it so happened that two Scotch law agents, who had come up 
from Edinburgh to enter the appeal, having heard of the fame of 
Nando*s, and having been told that some of the great leaders of 
the English bar were to be seen there, had at a side-table been 
quiet listeners of the disputation, and were amazingly struck with 
the knowledge of the case, and the acuteness which Thurlow had 
exhibited. The moment he was gone, they went to the landlady 
and inquired who he was? They had never heard his name 
before; but finding that he was a iMurrister, they resolved to retain 
him as junior to prepare the appellant's case, and to prompt those 
who were to lead it at the bar of the House of Lords. A difficulty 
had occurred about the preparation of the case, for there was a 
wise determination that, from the magnitude of the stake, the 
nature of the question, and the connderation that it was to he 
decided by English Law Lords, the piaidoyer should be drawn hy 
English counsel, and the heads of the bar who were retained— 
from their numerous avocations — had refused to submit to this 
preliminary drudgery. 

** Next morning a retainer, in * Douglas v. The Duke of HamU' 
Um^ was left at Thurlow's chambers, with an immense pile of 
papers, having a fee indorsed upon them ten times as large as he 
had ever before received. At a conference with the agents (who 
took no notice of Nando*s) an explanation was given of what was 
expected of him ; the Scotchmen hinting that his fame had reached 
the ' Parliament House at Edinburgh.' He readily undertook the 
task, and did it the most ample justice, showing that he could 
command, upon occasion, not only striking elocution but patient 
industry. He repeatedly perused and weighed every deposition, 
every document, and every pleading, that had ever been brought 
forward. during the suit ; and he drew a most masterly case, which 
mainly led to the success of the appeal, and which I earnestly re* 
commend to the law student as a model of lucid arrangement and 
forcible reasoning." Vol. v. pp. 489, 490. 
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Thurlow as Chancellor. 

"He was tolerably well qualified to preside in the Court of 
Chancery from his natural shrewdness, from the knowledge of 
law which he had acquired by fits and starts, and from his having 
been for some years in full practice as an equity counseL But he 
had never devoted himself to jurisprudence systematically; he 
was almost entirely unacquainted with the Roman civil law as 
well as with the modern codes of the Continental nations ; and, 
unlike Lord Nottingham, Lord Hardwicke, and the Chancellors 
whose memory we venerate, upon his elevation to the bench he 
despised the notion of entering on a laborious course of study to 
refresh and extend his juridical acquirements. Much engrossed 
by politics, and spending a large portion of his time in convivial 
society or in idle gossip with his old coffee-house friends, he was 
contented if he could only get through the business of his court 
without complaints being made against him by the suitors, or any 
very loud murmurs from the public. Permanent fame he dis- 
regarded or despised. He was above all taint or suspicion of cor- 
ruption, and in his general rudeness he was \etj impartial ; but 
he was not patient and pains-taking ; he sometimes dealt recklessly 
with the rights which he had to determine, and he did little in 
settling controverted questions or establishing general principles. 
Having been at the head of the law of this country for near thir- 
teen years, he never issued an order to correct any of the abuses 
of his own court, and he never brought forward in parliament any 
measure to improve the administration of justice! He is said to 
have called in Hargrave, the very learned editor of Coke upon 
Littleton, to assist him in preparing his judgments, and some of 
them show labour and research ; but he generally seems to have 
decided off-hand without very great anxiety about former au- 
thorities. Frequently he employed Mr. Justice Buller, a very 
acute special pleader, and nisi prius lawyer, to sit for him in the 
Court of Chancery. On resuming his seat, he would highly 
eulogise the decisions of ' one whom he, in common with all the 
world, felt bound to respect and admire.' But being privately 
asked 'how Buller had acquired his knowledge of equity?' 
* Equity,' said he ; ' he knows no more of it than a horse, but he 
disposes somehow of the cases, and I seldom hear more of them.' 
So fiercely did he spring on a luckless counsel or solicitor, that he 
generally went by the name of the * Tiger,' and sometime^ they 
would out of compliment, call him the * Lion,' adding, that Har» 
grave was his ^ provider,^ 

YOL. V. Z 
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** His habit of pio&ne swearing he ooold not always control, eyen 
when on the bench, and those who were sitting under him near 
the maoe and the pnrse, occasionally heard a muttering of strange 
oaths. Tet scxne supposed that, in reality, he had a great deal of 
good humour under an ostentatiously rough exterior, and of this 
he would occasionally give symptoms. It is related that once, at 
the adjournment of the court for the long vacation, he was with- 
drawing without taking the usual leave of the bar, when a young 
barrister exclaimed in a stage whisper, * He might at least have 
said d — ^n you.' The Chancellor hearing the remark, returned, 
and politely made his bow." Vol v. pp. 521, 522. 

Lord Thurlow from the first resolved to be the ruler of 
the House of Lords, and it will be seen that he was suc- 
cessftil in the attempt. 

** At the opening of the session of parliament, on the 26th of 
November following, the Lord Chancellor on his knee delivered to 
Greorge m. the royal speech, announcing that France had gone to 
war, and was assisting the revolted colonies in America. He ab- 
stained from taking part in the debate which followed upon the 
address; but on Lord Rockingham's motion a few days after, 
respecting the proclamation issued by the English commissioners in 
America, he made his maiden speech as a peer, and showed that 
he had not chajjged his disposition with his rank. He at once 
poured red-hot shot into the whole of the opposition. He began 
with Hinchliffe, Bishop of Peterborough, who had inveighed against 
the employment of savages in carrying on the war in America, had 
objected to an item in the army extraordinaries, * scalping-knives 
and crucifixes for the Indians,' — had declared, that if such was the 
Christianity we were to teach them, it would be better that they 
should never hear of the name of Christ, — and was understood to 
lament the * fruitless desolation' which such measures produced.— 
Lord Chancellor. * The Right Reverend Prelate talks of " fruit- 
less desolation," — an expression which carries no meaning, and is 
neither sense nor grammar. It is not supported by any figure of 
speech, or by any logic, or even by any vulgarism that I ever heard 
of. " Fruitless desolation," my Lords, is rank nonsense. I was not 
aware before that " desolation" might be "fruitful." To negative 
what is not to be found in nature, and what the imagination cannot 
conceive, is a species of oratory — not only incongruous, but so 
nonsensical, that it admits of no answer.' He next addressed him- 
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adf to an obflerration of the Duke of Grafton, who had said that 
ministers carried their measures bj corruption ; ' This/ he said, 
'was well calculated for the temporary purpose of debate, as it 
required no proo^ and admitted of no refutation ; and this was all 
that was intended bj it; but he hoped that it would have a contrary 
effisct^ and that an impartial nation would honour and respect those 
against whom nothing could be brought, except such indiscriminate 
and ill'founded charges.' He then attacked the Duke of Richmond 
and Lord Shelbume with equal acrimony, and concluded by declar- 
ing that, 'haying in rain appealed to the reason and good sense of 
America, the only course was to endeavour to influence by their 
fears those who could not be wrought upon by the nobler principles 
of affection, generosity, or gratitude.' The Bishop of Peterborough 
explaining, said, the expression he had used was ' fruitless evils,* 
not 'firuiUess desolation,' although he contended that a desolation, 
from which no good consequences were ever promised or expected, 
might well be termed a fruitless desolation. -^ The Lord Chan- 
oellor. *I beg pardon of the Bight Reverend Prelate, if I have 
mistaken his words. But, my Lords, I am equally at a loss to 
know what sort of « evils" are ** fruitfid" — except of evil Are 
some evila productive of good ? Let the Right Reverend Filiate 
more distinctly classify his evils, for at present I am at a loss to 
disfipguish betwe^ evils that are fruitless and evils that are fruit- 
ful.' Hie had an explanation almost equally uncourteous with 
Lord Shelbnme ; but he received a calm and dignified rebuke from 
Lord Camden, who asserted the import of the proclamation in 
question to be ^ We have tried our strength ; we find ourselves 
incapable of conquest ; and, as we can't subdue, we are determined 
to destroy.' As yet the opposition in the Lords could only muster 
37 to 71." VoL V. pp. 531, &Z2. 

He appears to far greater advantage in the noble rebuke 
he gave to the Duke of Grafton, which, although probably 
familiar to many of our readers, must always be read by 
lawyers with pleaauro. 

" He was becoming highly unpopular ; and as his demeanour on 
the woolsack was very much like that of Lord Chancellor Jeffireys, 
if a proper course had been pursued to check him, he might have 
been put down as effectually ; but, luckily for him, instead of being 
reprimanded for his arrogant manners, he was taunted with his 
mean birth ; an opportunity was offered to him, which he daringly 
and dexterously improved, of exalting himself, and the suppressed 

z 2 
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rebellion ended in his establishing a pennanent tyranny over tbe 
whole body of the peerage* 

** We have a yery lively aoeonnt of this scene, from an eye- 
witness : * At times,' says Mr. Butler in his Reminisoenses, ' Lord 
Thnrlow was superlatively great. It was the good fortune of the 
reminiscent to hear his celebrated reply to the Duke of Grafbn, 
during the inquiry into Lord Sandwich's administration of Green- 
wich Hospital. His Grace's action and delivery, when he addressed 
the House, were singularly dignified and graceful ; but his matter 
was not equal to his manner. He reproached Lord Thurlow with 
his plebeian extraction and his recent admission into the peerage; 
particular circumstances caused Lord Thurlow's reply to make a 
deep impression on the reminiscent. His Lordship had spoken 
too often, and began to be heard with a civil but visible im- 
patience.* Under these circumstances he was attacked in the 
manner we have mentioned. He rose from the woolsack, and ad- 
vanced slowly to the place from which the Chancellor generallj 
addresses the House ^ then fixing on the Duke the look of Jove 
when he grasped the thunder, ' I am amazed,' he said, in a loud 
tone of voice, ^ at the attack the noble Duke has made on me. 
Yes, my Lords,' considerably raising his voice, ' I am amazed at 
his Grace's speech. The noble Duke cannot look before him, 
behind him, or on either side of him, without seeing some noble 
Peer who owes his seat in this House to successful exertions in 
the profession to which I belong. Does he not feel that it is as 
honourable to owe it to these, as to being the accident of an ac- 
cident ? To all these noble Lords the language of the noble Doke 
is as applicable and as insulting as it is to myself. But I don't fear 
to meet it single and alone. No one venerates the peerage more 
than I do ; but, my Lords, I must say, that the peerage solicited 
me, not I the peerage. Nay more, I can say and will say, that as 
a Peer of Parliament, as Speaker of this Right Honourable House, 
as Keeper of the Great Seal, as Guardian of his Majesty's con- 
science, as'Lord High Chancellor of England, nay, even in that 
character alone in which the noble Duke would think it an afiront 
to be considered — as a man — I am at this moment as respectable 
— I beg leave to add, I am at this moment as much respected-^ 
as the proudest Peer I now look down upon.' The effect of this 
speech, both within the walls of Parliament and out of them, was 

' " I conjecture that he had given umbrage by his dictatorial tone much more 
than by the frequency of his speeches." 
* The top of the Duke*s Bench. 
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prodigious. It gave Lord Thurlow an ascendency in the House 
which no Chancellor had ever possessed ; it invested him, in public 
opinion, with a character of independence and honour ; and this, 
though he was ever on the unpopular side, in politics, made him 
always popular with the people/* VoL v. pp. 531 — 534. 

Thurlow in retirement : — 

" He now spent the greatest part of his time at a viUa he had 
purchased near Dulwich. The taste which, in early life, he had 
contracted for classical literature, proved during some months a 
resource to him. But reading without any definite object he 
found tiresome, and he is said to have suffered much from the 
tedium vitce. His principal relief was in getting young lawyers 
to come to him in the evening to tell him what had been going on 
in the Court of Chancery in the morning, and he was in the habit 
of censuring very freely the decisions of his successors.* For 
about two years he pretty regularly attended the hearing of ap- 
peals and writs of error in the House of Lords, but at the end of 
that period he refused to come any longer. Having no pension 
or retired allowance, he did not consider that the public had any 
claim upon his time ^ ; he could not well endure to appear as a 
subordinate where he had so long dictated ; and as there was no 
reasonable prospect of his return to office, he was indifferent about 
keeping up his law by acting as a Judge. In January, 1793, 
his mortification was increased by seeing the Great Seal in the 
possession of his rival Wedderburn, on the secession of a large 
section of the Whig party from Mr. Fox — an event to which 
Thurlow's own retirement had materially contributed. When he 
showed himself in the House, he was observed to look sulky and 
discontented. He was even at a loss where to seat himself; for 
he hated equally the government and the opposition, and there 
was no precedent for an ex-Chancellor placing himself on a cross- 
bench. He took no part in the important debates which arose on 
the French Revolution, or on the origin of the war with the 

* " Mr. Leach (afterwards Sir John, and Master of the Rolls) was his chief 
Tarter. It is curious that Mr. James Allan Park, afterwards a judge, acted 
in the same capacity to Lord Mansfield when retired from the Court of King's 
Bench.'* 

' " Although there was then no parliamentary retired allowance for ex- 
Chancellors, they were better off than at present Thurlow was a Teller of tlie 
Exchequer, and had given sinecures to all his relations, for one of which his 
niephcw now receives a commutation of 9000/« a. year." 

z 3 
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French^public. In the session of 1798, he contented himself 
with opposing a bill to increase the sum for which a debtor might 
be arrested from 101. to 20/. ; aUd expressing an opinion that 
there is no appeal in criminal cases from the Courts in Scotland to 
the House of Lords. In the beginning of the following jear he 
resisted the attempt that was made to obtain a reversal of the 
atrocious sentence of transportation passed bj the Court of Jus- 
ticiary, at Edinburgh, on Muir, for advocating parliamentary 
reform.'* 

Lord Thurlow as a law reformer : — 

''As to legal reform, instead of imitating those who held the 
Great Seal in the time of the Conunonwealth and soon after the 
Revolution, he not onlj originated no measures of improvement 
himself, but he violently and pertinaciouslj opposed those which 
were brought forward by others. Mr. Pitt, though thwarted by 
Thurlow, really seems to have had a desire to reform our juris- 
prudence as well as our commercial policy, till the breaking out of 
the French Bevolution, — when the terror of Jacobinism put an 
end to all improvement, and it was unwisely determined to try to 
cure disaffection by rendering the laws more arbitrary." YoL v. 
p. 634. 

We may indeed consider that the eighteenth century was a 
blank so far as the improvement of the law was concerned. 
The time of the Commonwealth stirred up the minds of men 
on the subject^ and the swell had not subsided in the reign of 
Charles II. For more than a century things remained as 
they were ; and for the first quarter of the present century, a 
vain resistance was attempted to those measures in which all 
are now agreed. 

Lord Thurlow's last appearance : — 

'< Thurlow had resigned the Great Seal while I was still a child 
residing in my native land ; but when I had been entered a few 
days a student at Lincoln's Inn, it was rumoured that, after a long 
absence from parliament, he was to attend in the House of Lords, 
to express his opinion upon the very important question, * whether 
a divorce bill should be passed on the petition of the wife, in a case 
where her husband had been guilty of incest with her sister?'— 
there never hitherto having been an instance of a divorce bill in 
England, except on the petition of the husband for the adultery of 
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the wife* When I was admitted below the bar. Lord Chancellor 
Eldon was sitting on the woolsack ; but he excited comparatiyelj 
little interest, and all eyes were impatiently looking round for him 
who had occupied it under Lord North, under Lord Bookingbam, 
under Lord Shelbume, and under Mr. Pitt. At last there walked 
in, supported by a staff, a figure bent with age, dressed in an old- 
fashioned grey coat, with breeches and gaiters of the same stuff, a 
brown scratch wig, tremendous white bushy eyebrows, eyes still 
sparkling with intelligence, dreadful 'crows' feet' round them, 
very deep lines in his countenance, and shrivelled complexion of a 
sallow hue, — all indicating much greater senility than was to be 
expected from the date of his birth as laid down in the Peerage/' 
VoLv. pp.473, 474. 

We shall give one anecdote of a great lawyer not a Chan- 
cellor, which records one of the greatest triumphs of the pro- 
fession. This relates to the elevation of Lord Mansfield. 

" The immediate cause of the change of ministry was the sudden 
death of Sir Dudley Ryder, Lord Chief Justice of the Court of 
King's Bench. Pitt was at this time in hot opposition, and with 
sach a theme as the disgrace of our flag, was ready on the meeting 
of Parhament actually to crush the trembling Premier. The only 
person in the House of Commons who * had courage even to look 
him in the face,' was Murray, the Attorney-General, who indeed 
had fought many a stout battle with him, and who^ if so inclined^ 
might still have entered the lists against him as the champion of 
the government, but who now peremptorily insisted on his right to 
the vacant chiefship. He was not only, after Pitt, the best speaker 
in the House of Commons, but he was decidedly the greatest lawyer 
at the English bar ; he had served many years as a law officer of 
the Crown with the highest distinction, and having gallantly and 
faithfully exerted himself in the conflict while there was a chance 
of victory, now that a general defeat was inevitable, he considered 
that he might honourably act upon the principle ' Sauve qui pent* 
Newcastle, eager to retain him in the House of Commons as a. 
forlorn hope, plied him with various proposals — a Tellership of the 
Exchequer, or the Duchy of Lancaster for life, or a pension of 
2000/. a-year for life, in addition to the profits of his office as 
Attomey-Gehneral. Nay, the bidding rose to 6000/. a-year of 
pension, but Murray was inexorable ; nor would he even on any 
terms agree to remain in the House of Commons only one session 
er, or one month, or one day, to support the address. He de- 

z4 
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dared in plain termsy that if thej did not choose to make bim 
Xord Chief Justice, he was determined to resign the office of 
Attorney-Genera], and that they must fight their own battles in 
the House of Commons, as he never again would enter that 
assembly. This spirited conduct had its proper effect ; he was 
made Chief Justice and a Peer, by the title of Baron Mansfield. 
On the day when he took his seat in the Coui*t of King's Bench, 
the Duke of Newcastle, not daring to face parliament, resigned." 
VoLv. pp.136, 137. 

These extracts will have fully established Lord Camp- 
bell's reputation as an agreeable and entertaining writer. 
There are some few smalier anecdotes and remarks, which 
we gladly take to relieve the dulness of our own pages. 
Many of these occur unexpectedly, and we have noted 
them without any regard to order. 

Serjeant Maynard, — "Being destined to the legal profession, 
he was removed to the Middle Temple, where, luckily, he found a 
set of hard- reading men, including Noy, Selden, and RoUe. Now 
he acquired the taste for black-letter law, which stuck by him 
through liie, and made him prefer the Year-books to Shakspere or 
Ben Jonson, insomuch that, when he grew rich and kept his 
coach, he never took an airing in it without having a volume of 
these Reports as a companion ; and he solaced his old age by pub- 
lishing an edition of them." Vol. iv. p. 4. 

'^ He (Maynard) had amassed an immense fortune from his pro- 
fessional gains. On one Western Circuit, in the year 1647, lie 
received in fees 700/., the largest sum heretofore made on one 
circuit by any barrister ; but with the prosperous times which fol- 
lowed, his profits must have been still more considerable. Alas! 
however, although Lord Coke says that, by the special blessing of 
Heaven on the law, lawyers rarely die childless or intestate, Maj- 
nard left behind him no posterity from any of his three marriages, 
and his riches were distributed among collateral relations of whom 
he knew nothing. For the mere pleasure of what he considered a 
clever legal trick (or trichum in lege\ he is said to have rendered 
nugatory the settlement made on his marriage with his third wife." 
Vol. iv. p. 36. 

Mr. Tidd. — " I delight to think that my special-pleading father, 
now turned of eighty, is still alive, and in the full enjoyment of his 
faculties. He lived to see four sons sitting together in the House 
of Lords — Lord Lyndhurst, Lord Denman, Lord Cottenham, aud 
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Lord Campbell. To the unspeakable advantage of having been 
three years his pupil, I chiefly ascribe my success at the bar. I 
have great pride in recording, that when, at the end of my first 
year, he discovered that it would not be quite convenient for me 
to give him a second fee of one hundred guineas, he not only re- 
fused to take a second, but insisted on returning me the first. Of 
all the lawyers I have ever known, he has the finest analytical 
head ; and if he had devoted himself to science, I am sure that he 
would have earned great fame as a discoverer. His disposition 
and his manners have made him universally beloved/' Vol. iv. 
p. 484. note *. 

This 13 equally honourable to both parties. Lord Camp- 
bell continues the professional pedigree, by claiming as hia 
own pupil Mr. Dundas, the present Solicitor-General. 

Lord Campbell thus speaks of the House of Lords : — 

" It is a curious fact, that, with regard to law reform, the two 
Houses have recently changed characters. I will not presume to 
praise the assembly to which I have now the honour to belong, as 
far as politics may be concerned ; but in jurisprudential legislation, 
I say boldly, they are greatly in advance of the other House, which 
has become the great obstacle to improvement** 

So far so well ; but his Lordship has afterwards a word on 
the other side. 

" In his (Lord Hardwicke's) time a meeting of the Peers had 
somewhat the air of a deliberative assembly, instead of being a 
lounging-place to hear the news of the day before dressing for 
dinner.** Vol. v. p. 50. 

Nor has he too high an opinion of lawyers of any class. 

"It is whimsical enough that Johnson himself for a moment 
wished that, instead of being at the head of English literature, he 
had been a * law lord.' But at other times he showed a conscious- 
ness of his own superiority to Chancellors and Peers. * It is won- 
derful, sir, with how little real superiority of mind men can make 
an eminent figure in public life.* Hardwicke is to Johnson as the 
most interesting life that could be written of Hardwicke is to Bos- 
well's *Life of Johnson* — the proportion of a farthing candle to 
the meridian sun." Vol. v. p. 167. note *. 

" Once, in a conversation I had with a very eminent counsel at 
the Chancery bar, who wore a silk gown, respecting the effect of 
* notice to a purchaser of an unregistered deed,' I opposed his x)pi- 
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nion by citing a decision in point of Chancellor d'Agessean. ' Ah !* 
said he, gravely, ' but had the French Lord Chancellor called i& 
the assistance of the French Master of the BoHs?'" YoLy. 
p. 168. 

Thus speaks his Lordship in praise of port : — 

** With what delight would he (Lord Northington) have perused 
the panegyric upon his fSftvourite beverage^ to be found in a late 
article in the ' Quarterly Review/ on the two celebrated brothers, 
* Lords Stowell and Mdon.' 'He and Lord Eldon perfectly 
agreed in one great taste — if a noble thirst should be called by 
so finical a name — an attachment to port wine, strong almost as 
that to Constitution and Crown ; and, indeed, a modification of 
the same sentiment. It is the proper beverage of a great lawyer 
— that, by the strength of which Blackstone wrote his Commen- 
taries, and Sir William Grant modulated his judgments, and Lord 
Eldon repaired the ravages of study, and withstood the shocks of 
party and of time.' May I add — Uhat, by whidi Serjeant 
Talfourd was enabled to prepare a great argument for the Court 
of Common Pleas, and was inspired to write the immortal tragedy 
of Ion ?' From the fervid eloquence and poetical exaggeration of 
the passage, he, I suspect it is, who adds : ' This sustaining tran- 
quillising power is the true cement of various labours, and 
prompter of great thoughts.' ** — Q. R. No. cxlix. p. 52. ; Vol. v. 
p. 177. 

But there is one drawback : — 

"Roderic (a cousin of Commissioner Trevor) was returning 
rather elevated from his club one night, and ran against the pump 
in Chancery Lane. Conceiving somebody had struck him, he drew 
and made a lunge at the pump. The sword entered the spout, and 
the pump, being crazy, fell down. Roderic concluded he had killed 
his man, left his sword in the pump, and retreated to his old 
friend's house at the Rolls. There he was concealed by the ser- 
vants for the night. In the morning his Honor, having heard 
the story, came himself to deliver him from his consternation and 
confinement in the coal-hole." — Vol. iv. p. 60. 

We must now take leave of these volumes. Besides their 
professed contents, they contain the experience of a long life 
passed in an active profession, and in the various stages of a 
barrister's successful professional career. We think it a for- 
tunate circumstance that Lord Campbell manfully resolved 
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to apply the leisure which was given him to the preparation 
of this work, and that so far he has been enabled to accom- 
plish what he proposed. Its success will stimulate others to 
explore other parts of our legal biography and antiquities, 
and to dig deep in a mine of great richness and the most 
varied contents. 



ART. VL— REGISTRATION OF DEEDS IN THE 
STATE OF NEW YORK. ^ 

AXTHOUGH this paper will be confined to the system of 
registering, or, as it is there termed, of recording, instru- 
ments affecting the title to real estate, adopted in the State 
of New York, yet the same principles prevail in all the 
states, composing the confederacy of the United States. 
But while the same principles have been introduced in all, 
between some there is a great variance in the details of their 
application. It would, therefore, have been erroneous to 
employ the term United States in the title of this essay. 

In treating on this subject, we have to consider : — 

First, What constitutes a register of the instruments in 
question. 

Second, The instruments entitled to be registered. 

Third, How they become so entitled. 

Fourth, The legal effect of registration. 

Before formally discussing these, however, it is proper to 
explain that the state is divided into counties, and that each 
county has a clerk, elected by the people, commissioned by 
the executive, and qualified by taking the oath of oflioe 
prescribed by law, and giving bond with approved sureties, 
for the faithful performance of his duties. In all the coun* 



> Read at a Meeting of the Society for « Promoting the Amendment of the 
Law," on Jan. 6. 1847, communicated by E. R. Boyle, Esq., CounseUor at Law 
of the State of New York. 
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ties, except that of New York, which has a Begutrar of 
Deeds, elected, commissioned and qualified in like manner, 
this clerk is, by virtue of his office, the recording officer of 
the county. These officers have charge of the books con- 
taining the records, which are required, by law, to be kept 
open at all reasonable hours, for public inspection, and may 
be examined without paying either fee or reward. 

In addition to these officers, there is, in each county, a 
Surrogate, or, more properly, a Judge of Probate, who is 
empowered to grant letters testamentary and of administra- 
tion. Before him all wills must be proved, and In his office 
recorded, as must also be all letters of administration. The 
Surrogate has other powers besides these, but, being foreign 
to the subject, no further reference to them is necessary. 

Here we return to the first branch of the subject, and 
inquire what constitutes the register of an instrument affect- 
ing the title to real estate ? 

This question, involving the mere definition of a term, 
may be thus answered : — Filing it in the office of the Clerk, 
Begister, or Surrogate of the county in which the lands 
affected by the instrument are situated, as the case may 
require. The registration, for all legal purposes, is then 
completed. 

On receiving the paper (parchment being seldom, or never 
used) it is the duty of the officer, first, to note the day, hour, 
and minute, with the greatest possible exactness, in which it 
was placed in his hands, next to index it, and lastly, tran- 
scribe it verbatim et Kteratim^ in the volume of records, adding 
a certificate, stating the time of receipt, and at whose request 
registered. This done, on paying the fees, the party leaving 
the instrument is entitled to have it The fees are fixed by 
law at six cents, or about threepence sterling, for every 
hundred words that the document contains. 

For greater clearness it may be observed, that the instru- 
ment must be registered in the county where the property 
lies. Thus, if lands in several counties be affected, the in- 
strument must be registered in each county. So also, must 
wills, and letters of administration be placed on the records 
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of the county where the deceased had lands, otherwise lands 
are not affected. Thus the first branch of the subject is 
disposed of. 

Second; As to the instruments entitled to be recorded. 

By the statutes of the state it is provided that all deeds 
or other instruments of writing, conveying or creating an in- 
terest in, for a longer time than one year, or otherwise 
charging, real estate, to be valid against subsequent purchasers 
or mortgagees for a valuable consideration without notice, or 
judgment creditors, must be recorded in the county where the 
same is situated, and only then from the time when the 
instrument shall be recorded. It is also provided that no 
agreement, bargain, or sale, in anywise concerning real 
estate creating an interest for a longer term than one year, 
shall be recognised by any court of law or equity, unless the 
same be in writing under seal ; and, when the estate created 
be less than freehold, executed in the presence of at least one 
sabscribing witness : if freehold, then in the presence of at 
least two subscribing witnesses. Thus, even a lease for a 
term exceeding one year, to have any legal validity, except 
between the parties, must be registered, and to have any 
force at all must be in writing under seal, and executed in 
the presence of at least one subscribing witness. 

And further under this head, by the laws of every state, 
all judgments at law, and decrees in equity, from the time 
of their rendition become liens on the real estate of the 
judgment debtor, on filing a transcript of, or indexing them 
as it is termed in England, in the county where the estate 
lies. This is a very simple process, attended with little 
trouble, and trifling expense. The lien thus created continues 
twenty years, and unless satisfied may even then be revived 
by scire facias. 

Here we must diverge a moment, to refer to the peculiar 
organisation of the Republic, as regards the administration of 
justice. There are, in fact, two judicial systems, each inde- 
pendent of, and differing from the other. One confined to 
the limits of each state, created by the state, deriving its 
powers from it, and having no power, except under local 
laws. The other has iurisdiction, both legal and equitable 
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thioiiglMmt the wKole of the United States, bot only over 
questions arising under the federal laws and constitution. 
This great court holds sittings in each state, and is termed 
the Supreme Court of the United States. 

The peculiar features of these systems need not further be 
explained It is enough that they exist, and that sufficient 
has been said to render intelligible the statement, that a 
judgment or decree, rendered in the federal court, binds 
the real estate of the judgment debtor throughout the state 
in which it may have been pronounced, even although it nuiy 
not be indexed in the county where the lands are situated. 

In connection with this division is the law regulating the 
right of dower which a wife acquires in the lands of the 
husband, and the manner in which that right may be alie- 
nated. This law is very nearly similar to the old law of 
England on the same subject, except that the conveyance 
executed by the wife must be registered, and appended to 
her deed must be the certificate of some officer authorised to 
make the same, that he examined her separately and apart 
from her husband, and she declared that she executed the 
instrument with full knowledge of its contents, and without 
fear or duress. This certificate must also be registered, 
otherwise a renunciation of dower by the wife is no bar, not 
even against herself, should she become a widow. This 
closes the discussion of the second branch of the subject 

Third, As to how an instrument becomes entitled to be 
roistered. 

To entitle the instruments described under the last head 
to be registered, if executed in the State of New York, one 
of the subscribing witnesses must appear before some judge 
or justice of a court of record, either federal or local; 
justice of the peace, mayor, recorder, or other chief mar 
gistrate of a city or incorporated town, or commissioner of 
deeds ; and make oath that he saw the grantor subscribe his 
name thereto; that he subscribed his name as a witness 
thereto ; and that he heard the grantor declare that he knew 
the contents thereof, and that he executed the same for the 
purposes therein mentioned. This is what is technically 
termed proving the instrument, and of this proof the proving 
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officer must append his certificate. Without this no r^icH 
tration has any validity. 

If the instrument be executed out of the state5 but in one 
of the United States, it must be proved before some judge 
or justice of a federal or local court of record having a seal 
and a clerk, chief magistrate of a city or incorporated town 
haying a seal and a clerk, or commissioner appointed by the 
State of New York to take acknowledgment of deeds in the 
state where the instrument is executed. But if proved 
before any of the officers above-mentioned, except the last in 
addition to the certificate before described, the clerk of the 
court, city, or town, as the case may happen, must also grant 
hie certificate, under his official seal, that the officer before 
whom the proof is made is well known to him, and is the 
judge, justice, or chief magistrate described, and that the sig- 
nature is genuine. This certificate also forms part of the 
record, otherwise it is of no effect or force whatever, except 
between the parties. Indeed, unless there be such certificate, 
the clerk or register cannot legally receive the instrument. 

Lastly, K the instrument be executed out of the United 
States, then it must be proved before the minister plenipo* 
teutiary or other officer representing the United States at the 
the court, or United States' consul, or chief justice of some 
court of record having a seal and derk, mayor, or chief 
ma^trate of a city or incorporated town having a seal and 
clerk, in the country where it may be executed. If before 
the minister or a consul, the certificate must be granted under 
his official seal ; but if before an officer of the foreign country, 
in addition to his certificate and that of the clerk, there must 
be appended a further certificate under seal, by a secretary of 
state, or other offiiser of equal dignity and authority whose 
duties are similar, that the seal of such court, city, or town 
is genuine, and that the person named as such, is, or was the 
chief justice or magistrate described at the date set forth. 

Having described the forms and solemnities necessary to 
be observed in order to entitle the instruments under dis- 
cussion to be registered, and which in legal parlance is termed 
the authentication of conveyances, it only remains, in treating 
on this branch of the subject, to explain the duties of the 
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commiflsionerB of deeds. These are simply officers com- 
missioned by the executive to administer oaths and take 
proofs of the execution of conveyances. These are their 
only powers. From this point we pass to the last division of 
this essay. 

Fourdi; The legal effect of registration. 

If^ in addition to recurring to the first sentence under the 
second head of this discourse, it be remarked that the re- 
cording of a deed is held to be notice to all the world, in 
strictness this branch is disposed of. But, it must not be 
lost sight of, that the proper authentication and recording of 
an instrument are two of the principal incidents attached to 
it. Either of these being neglected, is fatal as to barring cre- 
ditors^ mortgagees and subsequent purchasers, without notice ; 
and this notice, if given, must be such as cannot fail to make 
the party absolutely convinced that there are claims superior 
to those he may be about to acquire. Mere report, or that 
which should put a prudent man on his guard, is not suf- 
ficient: it must be something speciaL But no notice can 
bar a. judgment creditor, and this renders it absolutely es- 
sential that every such instrument as has been described 
should be recorded. With this our account properly closes, 
but there are several other peculiarities attached to the 
manner in which lands may be alienated or acquired, that are 
worthy to be described. Of these it is now proposed to 
treat. 

On granting letters of administration on the estate of a 
deceased person, all his effects, of whatsoever nature, kind, 
or description, they may be, whether real or personal, become 
vested in the administrator ; but, as affecting lands, in order 
to sell, or otherwise safely dispose of them, a special order 
for that purpose must be first obtained from the Surrogate of 
the county in which the lands are situated. Here, too, is a 
proper place to repeat, that neither letters testamentary, nor 
of administration, are binding on the real estate of the de- 
ceased person beyond the limits of the county in which they 
may be originally granted ; until, in the one case, the will, 
with a certificate of its probate, and in the other, the letters 
of administration, shall be registered in the office of the Sur- 
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rogate of tlie county in which any other lands of which the 
deceased died possessed may be. Thus^ if the deceased had 
lands in several counties, the will, or letters of administra- 
tion^ must be registered in each county, otherwise the real 
property is not affected as to any county in which there has 
been no registration. 

All the foregoing only applies to the alienation of lands by 
the voluntary act of the owner, or his decease ; but they may 
be alienated involuntarily by the operation of law. Of this 
involuntary alienation, it may be said that the real estate of 
a judgment debtor may be sold under a common law execu- 
tion or decree in equity, on the foilure of a sufficiency of 
goods and chattels to meet the plaintiff's demand. To effect 
this sale of the debtor's interest that appeared of record at 
the time of pronouncing the judgment or decree, it is only 
necessary to advertise it, describing the lands by metes and 
bounds, at least six weeks before the day of sale, either by 
affixing notices in three public places of the county where 
the lands are situated, or inserting an advertisement in some 
newspaper published in such county. It is also provided by 
law that the sale shall take place in front of the Court 
House. Of course, in the proceeds of such sale a senior judg- 
ment creditor has [)recedence. 

It only remains to advert to the process adopted to ascer- 
tain tlie validity of title. For this end, if it have* come 
down through a scries of purchasers, it is only necessary to 
examine the records in the county clerk's office. If by devise 
or inheritance, then the surrogate's office. In one or both of 
these, a perfect history, for all legal purposes, of title must 
be found. It is only by searching in these offices that a 
correct abstract can be made. As to liens created by judg- 
ment, they too are to be found in the office of the county 
clerk, unless the judgment was rendered in the federal 
court, then in the office of its clerk. 

It must be confessed that, in making this search, much 
care, and in some few instances patience, are necessary ; but 
still, such is the simplicity and perfect organisation of this 
system, that mistakes seldom or never occur; and it must 
indeed be an intricate title that would occupy a person 
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skilled in that branch of practice^ more than a few hours to 
trace it back to the first settlement of the country, or rather 
introduction of records. In short, so easy is it to make 
every requisite examination, that the most respectable solici- 
tors rarely find it necessary to chaise more than fifty doUars, 
or about ten pounds sterling, for both drawing and engross* 
ing the conveyance, and doing all other labour, including 
searching and the abstract incident to the transfer of the title 
to real estate. 

Notwithstanding this great simplicity, however, such are 
the contingencies incident to the sale of lands^ even under 
this system, that questions requiring the advice of counsel 
daily arise. And although American legislators seemed to 
have aimed at that end, they have as yet failed to discover a 
plan by which real property can be transferred from owner 
to owner, with as little ceremony as the right to a bale of 
cotton can be changed from seller to buyer. Perhaps it is 
well that such a discovery has not been made. This much, 
however, must be said in favour of this system. Actions of 
ejectment are comparatively very rare, and still more rarely 
terminate in favour of the plaintifi*. When they do so, it 
almost invariably appears that the defendant has been guilty 
of gross negligence. Most probably he never caused the 
records to be examined at all, which is sometimes the casa 



ART, Vn.— THE PERIODICAL PRESS.— THE RAILWAY 

BOARD. 

It is impossible for a work like ours, which is both periodical 
and on a contemporary subject, to avoid constantly feeling 
the importance of the Press as a great instrument for the dif- 
fusion both of knowledge generally and permanently useful, 
and of information bearing upon the events of the day. The 
Periodical Press accordingly, which has become so great an 
engine for political purposes, is as powerful an instrument for 
those connected with legal improvement and with all that 
concerns not merely the making but the execution of our 
laws and the distribution of justice. Let us for a moment 
pause upon the position and the merits, the rights and the 
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duties^ the wrongs and the faults of the very important and 
useful class of men in whose hands this power is lodged. 
We are now rather to speak of the Newspaper Press than 
the monthly and quarterly productions which are devoted to 
criticism and to political disquisitions, because the circum- 
stances in which the latter are placed, differ very materially 
from those of the former. A different class of writers is 
usually engaged ; fiiller means of preparation are afforded ; 
more care to avoid error may accordingly be fairly expected ; 
and one class, at least, of subjects is excluded, the record of 
pasamg events, whether parliamentary, or judicial, or the 
events of the day. 

It would be wholly superfluous to dwell on the power ex- 
erdsed by the newspapers. Let a man, said Mr. Burke, 
tell me his story every day for a year, and that man is my 
master. Nothing can control him or limit his influence, but 
the Qotice which we have of his being connected with a par- 
ticular party, and thus biassed in both the opinions he de- 
livers and the statements of facts he makes, and the further 
circumstance that he baa many competitors for our favour or 
our assent, who attack him as he assails them. The object of a 
modern tyrant accordingly, would be, not to wish that the 
people had a single head connected by one neck with the 
whole body, in order that he might strike it off and anni- 
hilate all opposition to his will, but to desire that the press 
had a single pen, and to make it the organ of his wishes and the 
tool of his power. Could he silence all competitors and alone 
address the reading classes, alone state his opinions, tell his 
stories, assail his enemies, support and comfoxt his adherents, 
assuredly he would reign absolute, how enlightened soever 
his people might have become. Such was Napoleon's plan in 
France ; and when languishing in his prison at St. Helena, he 
avowed that no modem monarchy could be carried on without 
the Press ; but he affected to hold that a free press — a press 
at least free to a certain degree — was become indispensable, 
and he affirmed that had he triumphed at Waterloo, it was his 
design both to reign in peace with his neighbours, and to 
govern at home with a liberal allowance of freedom to the 
press. We fully believe that he thought so at the time l»e 
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spoke in what has been termed sometimes the easy and some- 
times the impossible tense — the preter-pluperfect subjunctive 
— easy to use, impossible to deny or affirm. But we equally 
believe that victory would have brought in her train new 
ambitious schemes and new despotic desires, and that it was 
well both for peace and freedom that his star set on that 
great day. 

But without obtaining undivided sway, rulers and public 
leaders and the friends of various lines of policy may obfeun 
influence quite sufficient for all worthy purposes; and the 
competition which exists, the exclusion of all monopoly in 
the article of discussion and news, makes a power compa- 
ratively harmless, which might otherwise become exceedingly 
mischievous. This safeguard of truth and of the government 
as by law established, has always been overlooked by those 
whose alarm the power of the periodical press exdted. 
Mr. Burke denounced it as the general enemy. Mr. Windham 
complained that it had become a power in Europe. Others have 
called it a fourth estate in this country ; and the legal joke 
(we believe of judicial origin), — " Our Lord the King of the 
Press," has long been current in Westminster Hall. * Whoever 
they be that thus express these apprehensions, forget in the 
first place, that the Press must follow in order to lead, con- 
forming itself to the public feeling if it would influence that 
feeling, and going, like all political leaders in a free state, two 
steps with their party to make their party take three with 
them. And they equally forget in the second place, that 
though there is action and reaction, the press acting on the 
public mind, while it takes much of its colour from thence, yet 
the unrestrained freedom of publicity on all sides of all 
questions, and of attacking all periodical writers who would 
beguile the people or dictate to them, imposes limits to this 
influence over the public mind- We must, however, dwell 
somewhat more at length on this topic, and show that a 
certain portion of evil is occasioned by the dissemination of 
error notwithstanding the competition and the freedom we 
are describing. 

^ The legal reader needs not be informed that the technical name for the 
King in the Common Picas is " Our Lord the King of the Bench.** 
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There are certain topics which all the papers or nearly all seem 
agreed to avoids and certain persons whom all regard as sacred. 
If the faults of the pressj whether of omission or commis- 
sion — the faults common to all newspapers -» come in question^ 
there seems a general determination to suppress all discussion 
on the subject. Here all make common cause. Here i^ 
ground on which all conductors of papers, Whig, Tory, ultra, 
moderate, radical, all are agreed. Here is a plain and con- 
stantly subsisting combination. But what signifies it, say 
they, that we should denounce faults which every one must 
be aware of, and which none of us can deny, though we may 
palliate or excuse ? Do not all the world know that we print 
at a moment's notice, and once a day ? How can we then 
be always accurate in our facts, or just in our comments ? 
True ; but when a case of hardship does occur, when any in- 
dividual has been most unjustly dealt with, or a dangerous 
error extensively propagated — then is the occasion for making 
ample reparation, and this the press, very generally speaking, 
avoids doing. Instead of at once retracting and casting itself 
upon the mercy of the public, by reminding it of the ex- 
tenuating circumstance — the hard necessities of daily pub- 
lications — little reparation is made — no shame or even 
sorrow is for the most part expressed — and too often the 
thrice-refuted calumny is repeated, unless where recourse has 
been had to the law. 

This aid given to the press to slander is not its own fault 
altogether. If it prints slander of itself, it is suflSciently 
amenable to the law. Of that no one can doubt. But its 
irresponsible publication of Police proceedings comes under 
another head, and for this the City Magistrates and the Le- 
gislature are deeply responsible. It used to be the practice 
of all the magistrates to receive such exparte statements as 
any one having a spite against any neighbour chose to make 
in that neighbour's absence, all which statements were pub- 
lished in 300 newspapers, and went all the country over. 
But fourteen or fifteen years ago they were warned by the 
Government to desist, on pain of being struck out of the 
commission, and losing their places. The remedy was effec- 
tual But the justices in London are coi^poration officers, 
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and irremoyable. They continue from mere vulgar vanity 
and love of an altogether unjust and illegal authority, to dt 
daily hearing persons who, on pretence of asking a warrant 
or a summons, or under the still more ridiculous colour of 
what ia called "asking advice of the sitting magistrate," 
which they have no more right to ask than to ask of any 
private person, and he has no more capacity to give than if 
asked his advice on a fracture or a fever — and hearing these 
applicants on their whole, real, or fancied grievances against 
parties who were never summoned, and know absolutely no- 
thing whatever of the cruel farce going on. That this should 
have so long been tolerated seems hardly to be believed. 
That it should be suffered much longer is wholly impossible. 
But while it lasts, its chief mischief proceeds from the press. 
The newspaper propagates the story the telling of which the 
magistrate's gossipping propensity, or his love of slander, or 
his more silly vanity occasions. 

On another point on which all the press make common 
cause, this is more justifiable. If any attempt is made 
against one of their number individually, all are with him. 
If any one is assailed under his own name, all join in holding 
as accursed whoever would tear away the veU that protects 
their secrecy — all join their hands in holding down the doak 
which any one would try to remove. Their unknown position, 
their inviolable secrecy seems deemed to be necessary to the 
proceedings of this invisible tribunal. Here we have no one 
now to check or expose them, be their delinquencies ever so 
great. Cobbett used to be a constant watch over them, and 
their almost indiscriminate assailant. He named them freely 
as he avowed his own name, and undoubtedly he was of some 
service in restraining their licence. 

Nothing can be more injurious to themselves than this love 
of concealment. It is as ill-judged as any course of conduct 
can possibly be. What could they lose by being known? 
What but the being prevented every now and then from 
saying what they never should wish to say ? What could 
they suffer but a constant or prescribed restraint under 
which every rational man should desire to be placed? 
And observe the prodigious benefit which they thus would 
gain by their being known. They would rise incalcula- 
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bly in the estimation of their fellow-citkens^ thej would' 
occupy a much higher place in society. They do not 
occupy any thing like the place to which they are justly 
entitled — entitled by their talents^ by their accomplishments, 
by their solid acquirements, by their great importance. 
Their office is of the greatest public benefit ; there is no pro- 
fession more useful than theirs ; nay, it has become absolutely 
indispensable; there is no department of the Grovernment 
more essential to the administration of public affairs ; there 
is no portion of the le^lature that can be with more incon- 
venience, or even danger, given up. 

Consider how great are the ftinctions which they perform, 
and then say is it fit, is it becoming, is it safe, that such men 
should not be properly received in society ? The most igno- 
rant, the most empty, the most shallow creature who can 
support himself on a small income and a great credit with 
the tradesmen, assumes to himself this right. The most 
vulgar and narrow-minded merchant or banker, the most 
half-bred barrister, the most obtuse-headed country gentle-* 
man is sure to have all doors in London open to him and his. 
The veriest simpleton that can call himself Lieutenant or 
Captain, with hardly more to live upon than his pay, enters 
into every fashionable party. We are far from thinking that 
all such parties would suit the better taste of the gentlemen of 
the Press, taking Mr. and Mrs. Bull and the Misses Bull by 
the horns (we at once adopt a name which we know accu- 
rately describes those we speak of). But at least they should 
have the option — they shotdd be excluded by their purer 
taste, not by an absurd and misplaced feeling of aristocratic 
pride, self-sufficiency, and groundless presumption. They 
would love to frequent the better and more rational circles of 
the political and the high-bred patricians, the Members of the 
Bar, the Church, the two Houses of Parliament. They 
are formed to add new enjoyment and give additional ornar 
ment in those circles. They are able, learned, and respectable 
men ; and the only reason which can be urged against their free 
admission into society, is their anonymous vocation. It is 
not so in Paris, where they are openly avowed and publicly 
known, and are members of the legislature, like lawyers and 
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other literary men. It would not long continue to be so 
herc> were their connections with their different woiks avowed.' 
If it be said that they would be still more dreaded, because 
no one could be safe in speaking before them for fear of 
publicity being given to their words — ^let such apprehensions 
at once cease before the plain consideration, that the good 
sense of the gentlemen themselves would immediately prevent 
all such breaches of social confidence, and before the known 
fiict that no such inconvenience has ever been felt in Paris. 
There are in that capital of course, as there are here, vile 
creatures, the disgrace of their caHing, whose papers disgust 
all that hear them named. These never are seen ; their exist- 
ence is unknown ; to receive their papers would be dis- 
creditable, their visits impossible. But there never is any 
complaint made of the respectable cditoi's, or their fellow- 
lal)ourers, received everywhere as they are in the circles of 
the metropolis. 

Let us, in stating this part of the subject, ask what gen- 
tleman of education, however liberal, of habits however 
patrician, would need to be ashamed if in society he heard 
his authorship suspected of a clever J«?tt (Tesprit, or a powerful 
declamation, or a learned argument, which had appeared in 
any paper ? What reason would he have, unless from some 
accidental circumstance, against openly avowing it ? 

We have no fear that any one will charge us with leaning 
too much towards the periodical press in these reflections. We 
have shown no indisposition to remonstrate with them when 
their conduct seemed to deserve reprobation, or at least to re- 
quire warning or comment. But we are bound to render them 
justice where their merits make it our duty to commend them, 
and to state our estimate of them freely where we think them 
undervalued. The truth is, that the dislike felt by so many 

' The practice of avowed connection with newspapers is fast gaining ground. 
In some papers it is perfectly well known that such and such gentlemen are 
their Editors. Our observations cannot, therifore, apply to them. Our earnest 
wish is to extend this practice not only to the Editors, but to the Reportersi 
who pursue a vocation highly honourable in itself and only to be rendered not 
so if it be ill performed. It is also quite true that many connected with the 
Press voluntarily decline going into society, lest such intercourse should hamper 
them. — Ed. 
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to the newspapers is not for their party violence, or even 
their personal attacks; it is rather for their insolence. A 
person aspiring to the regal number of We^ and issuing his 
commands, or even deigning to give his counsels, from the 
clouds in which he sits, excites sometimes ridicule, sometimes 
irritation, according as the reader may be in one humour or 
another. But if the individual were known, he would stand 
on the same gi*ound with all his fellow-citizens ; he would 
less frequently offend by such presumption as is now com- 
plained of; and his opinions, with his arguments, would be 
rated at their just value. 

It is not, however, to be assumed, that we regard the 
authorship of any particular article in a paper, as necessary 
to be disclosed at the time the paper is published. There 
arc many objections to this, and the ill-success which attended 
Mr. Cumberland's experiment of the " London Review," 
where each criticism was signed by the writer's name, would 
prove our objections well grounded if any sudi proof were 
wanting. All that we contend for is, the avowal of a known 
editor, amenable not merely to the law, but to society, and 
the disclosure of as many of his coadjutors as feel no parti- 
cular objection to their names being known. In a word, we 
would have the ncwspajKirs placed on the same footing with 
the Edinburgh and Quarterly llcviews. It is known to all 
the world that certain gentlemen are generally engaged in 
writing the different papers in those celebrated works. Who 
may have written each is not so well known ; but a body 
exists morally as well as legally responsible, and that is enough 
for all social purposes. 

It is certainly for the interest of all mankind to discourage, 
as far s^ may be, anonymous writing. There may exist many 
reasons why it should not wholly cease, and these have been 
well stated in some of the earlier numbers of Mr. Addison's 
" Spectator " by himself and Sir B. Steele. * But the lean- 

' The '* Spectator ** is a remarkable instance of the advantages arising from 
tlie publicity of the authorship of articles in a newspaper. It was soon known 
that Addison, Steele, Tickcll,and Hudgell were the contributors to the «< Taller" 
and *' Spectator.** These publications, it is to be remembered, had, beside the 
esAays and criticisms now preserved, article& of news and advertisements. They 
were, in fact, the first newspapers whii'h greatly influenced public opinion. 
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ing should be in favour of men's writings — above all^ ihetr 
controversial writings, and most of all, their attacks upon 
individuals — being prepared under the responsibility resulting 
from a feeling that their names are known, and should be given 
to all the world under the sanction of their names. It was 
proposed by Lord Brougham that, to encourage this disclosure, 
those persons only should be allowed to give in evidence the 
truth of the matters for which they were sued or prosecuted, 
who could satisfy the Court that they were the real authors 
of the alleged libel. As his Lordship's bill of 1816, for en- 
abling the truth to be given in evidence in prosecutions, has 
been in part enacted two sessions ago into a law, he may, 
perhaps, be encouraged to confer this additional benefit on the 
press and on society. 

There is no portion of the newspapers, we may in con- 
clusion add, so unsatisfactorily conducted until of late years, 
as the reports of Law Proceedings. Formerly such reports 
were wholly useless, or otherwise they only gave misinform- 
ation. This was no fault of the Reporters, because no one 
but a lawyer can correctly report on legal matters. Of late 
years this defect has been in a great measure supplied by the 
employment of barristers, or well informed law students. It 
is to be hoped that a still more ample use will be made of 
this great and very material resource, so easily at the com- 
mand of the press. We have ever done our utmost to en- 
courage it, and to resist the absurd prejudices so unworthy 
of their origin, which, through want of reflection, some pro- 
fessional men raised against the practice. 



We are glad to find that we receive the general assistance 
of the Press on one subject which we have brought promi- 
nently before our readers. 

Our readers may probably be as tired of this endless sub- 
But we find that the known authors of the best articles, were not only courted 
by mbisters, but became ministers themselves. Steele and Addison were in 
Parliament and in Government ; and the latter, after having filled many im- 
portant offices, at last became Secretary for Ireland, and afterwards Secretary 
of State. -H En. 
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ject as we are ourselves, and yet they must submit to have 
its discussion renewed again and again, as we submit to the 
labour of renewing it. There is but one term to our annoy- 
ances and weariness, and that is the success of our endeavours. 
We have been partially successful. We have, with the as- 
sistance we have received, gained a good deal for the country 
and for the cause of sound principles in this most important 
matter. We have had our share, supported by many en- 
lightened members of both Houses, in putting down the very 
worst department ever formed to do public business, the 
famous Railway Board. We have helped to drive the le- 
^slature upon a better system, by many degrees, than the 
one which was put down. But much more remains to be 
done than has as yet been accomplished, and we must only 
gather courage and confidence from the very partial success 
that has yet attended our exertions, and by no means let it 
satisfy us or lull us into inaction as if the day were won. 

What can possibly justify our lawgivers in persisting in 
the attempt to transact business, which they not only in point 
of fact are incapable of doing even tolerably well, but which 
it is utterly impossible that they should do otherwise than 
as ill as may be ? If there be any one thing which the House 
of Commons is less fit for than all other things, it is inquiries 
of a judicial or quasi-judicial nature. How shall men act 
like judges who are open, of necessity, to canvass of parties, 
forced by the very tenure of their political existence to receive 
individuals, and hear them in matters which they are to de- 
cide — receive them privately, and listen to one behind the 
other's back ? But this is very far from being all of it, or 
even the worst of it. The same men are unable to decide 
justly. It is as much as their seats are worth. We say not 
that any outrageous vote will be given against all justice, and 
in the face of all reason, and in the teeth of all proof, by 
members in favour of their constituents. But we do affirm 
that there are in each case scores of minor points — interlo- 
cutory matters which hourly arise — on these the bias will be 
strong, and by deciding these in one party's favour, the 
ultimate judgment on the whole matter will, in very many 
cases, be materially affected — in some altogether determined. 
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It may be said that members need not fear their con- 
stituents if they jostly, firmly, and manfuUy, do their duty. 
Possibly it ought to be so; we only know that it is not so; 
and while human nature remains the same, while voters are 
voters and members arc members, it never will be so. No one 
needs dread being chaiged at the hustings with tumiog a 
deaf ear to the solicitations of his supporters. That clumsy 
method is purposely never resorted to, at least in English 
contests. But every one knows the difference between a 
zealous and a lukewarm support ; every one knows the effect 
of a genend feeling how much the bill owed to Mr. such a 
one — how kindly he received the deputation — how anxi- 
ously he gave them all the help he conscientiously could. 
** Far be it from us, who waited upon our worthy member, to 
say tliat he would on any account wliatever have decided 
against his convictions. But we must say his reception of us 
was most gratifying, and that to his fair and just exertions 
we owed our success.'" 

Then it is said that the late regulations of the Lower 
House prevent any one from sitting on a bill in which his 
county or borough are interested. Also peers under the 
New Orders cannot sit in committee on bills where they are 
personally interested. What is the consequence ? You sit 
on my county's bill, and I sit on yours — or, if we are peers, 
you help me in the Kent Bailway, and I help you in the 
Wilts. Thus the matter is arranged, the accounts are ad- 
justed, and — the Standing Orders remaining in full force, 
are wholly evaded, and become utterly impotent. 

But is it, or not, true that some peer or other is known to 
have received shares for his work and labour? A noble 
duke repeatedly lias in his place thrown out such a charge. 
Again, is it, or not, true that the members from one portion 
of the United Kingdom at one time attended committees so 
as to excite universal wonder ? We would fain see a search- 
ing inquiry like that instituted some sessions ago by Mr. 
Koebuck into this far more heavy charge against the purity 
of Parliament and the common honesty of its membere, than 
any thing connected with the mode of obtaining seats, though 
that kind of corruption is sufficiently important. 
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The suspicion under which the two Houses labour may be 
groundless ; and it may, having some foundation, be exag- 
gerated. That it exists is out of all question, and surely 
that is sufficient reason for taking some steps that may be 
effectual to remove it. How often must we say the course 
of justice should be not only pure, but unsuspected? As 
often as we find an attempt made, and, for the present, suc- 
cessfully made, to exclude this maxim from the very place 
where it should most prevail, and make an exception for its 
application to the very proceedings which it most naturally 
should govern — the supreme legislature of the state, and 
the great business of making the laws and dealing with the 
rights of the realm. 

Observe how the House of Commons itself acted when 
the spirit of party interfered with the decision of a right to 
sit there. There was an abandonment of the claim, even till 
1770 held most sacred by the House, to decide on all elec- 
tions; and this matter was at once handed over to select 
committees sworn to try the causes, and also taking evidence 
on oath. Is property of no moment ? Are the rights of 
vicinage — of common — of way — of chase — are the rights 
of possessing the houses and lands that we have inherited or 
have purchased — to be counted as immaterial ? And yet these 
rights are now disposed of as ill, every whit, as even election 
petitions were before the Grenville Act. 

Hitherto we have spoken of purity and corruption only. 
But were the Commons all Catos and Marvels, unless with 
the virtues of men they also possessed the wisdom and per- 
spicacity of angels, — unless with native honesty, which no 
worldly taint had sullied, they also had by intuition the 
learning of lawyers, which no study or practices had been 
wanted to bestow, — they could never be the body fitted to 
dispose of the questions which our present system now brings 
before their committees every day of every session. 

Let us again remind the reader of the very opposite prin- 
ciples which are applied to the ordinary judicial business of 
the country and the quasi-judicial causes of parliament. In 
the Courts of Law and Equity not a question can ever come 
before ignorant men for determination, how insignificant so- 
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ever the interests which it touches. The most learned and 
most experienced lawyers, men whose lives have been devoted 
to the study of jurisprudence and examination of evidence, 
are alone suffered to deal with the claim to recover twenty 
guineas, or to obtain possession of a rood of land. The 
rules to guide their decisions are more or less established ; 
either the statutes, or the dicta of writers, or the deter- 
minations of courts, affect the course by which these questions 
are to be governed. If, in sifting the evidence, a jury goes 
wrong, the judge corrects their error. If the judge goes 
astray, the Court sets him right All is care and scrupulous 
exactness in excluding the chance of error, whether of fact 
or of law, when the matter is ever so trivial, and the rule of 
jurisprudence ever so settled. Not so in parliamentary com- 
mittees when tlie most important rights of the subject are in 
question ; not so when masses of property, far larger than 
any courts usually deal with, are at stake ; not so when in- 
terests far more severely touching men's feelings, and affect- 
ing far more deeply their happiness, than any question of 
property ever can ; and, above all, not so when the rules of 
decision are unknown, and ex post facto legislation is to 
govern. Then all precautions are abandoned; every laxity 
is allowed ; utter ignorance of all law, all principle, all ana- 
logy is constantly suffered to combine with absolute inexpe- 
rience in business ; complete incapacity to sift evidence or to 
weigh it ; fundamental deficiency in every one of the quali- 
ties which go to form even a tolerably safe judge. Why it 
would not be much more absurd to call in the box, and decide 
by the casting of the die. 

Is it possible that this unnatural system can much longer 
be endured ? Endured, indeed, we can hardly say it now is, 
but borne as a matter of hard necessity. Never is it alluded 
to that all rational men's voices ore not raised against it. In 
the House of Lords during the two last sessions it was re- 
peatedly condemned by all the statesmen of greatest emi- 
nence or influence ; nor was any voice raised in its behalf. 
Even the late Lord Canterbury, long in the chair of the 
Lower House, and habitually the advocate of its rights as he 
was officially the champion of its privileges, declared that a 
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change must be made iu the whole machinery of private 
business^ and cited the Grenville Act as a demonstratiye 
proof that the Commons could safely part with the exclusiYe 
right to deal with certain public matters, and could con- 
sistently take better help than its own body afforded, in 
passing private bills. Yet, after all these denunciations, and 
after so general an expression of opinion that a change must 
be made, to what does the only alteration hitherto made 
amount? To very little indeed; to hardly more than an 
admission that the present state of things is bad, and that a 
better must needs be resorted to. 

The late act^ hurried through both Houses at the very 
end of a most fatiguing session without any discussion, ap- 
plies no remedy whatever to the glaring evils of which all 
men complain. There is a Bailway Board of five members, 
three of whom are paid, five thousand a-year in all, and the 
chauman and the two other members are eligible to sit in 
the House of Commons. They are allowed to appoint se- 
cretaries and clerks. Their powers are almost entirely left 
out in the Act, for there being somewhere about 300 railway 
acts in existence, which confer divers powers on the Board of 
Trade or the Privy Council, all these powers by a single 
sentence in section 11, are transferred from the Privy Council 
to the new Board. To remove without any reference to them 
whatever, and without citing the acts that conferred them all 
the powers vested by law in the Privy Council, is surely most 
inconvenient, although unfortunately there are some recent 
l^slative precedents in its favour. To vest those powers in 
a new body without naming them, specifying them, referring 
to them, or even citing the acta which created them, is 
leaving the public entirely in the dark. It is, besides, per- 
fectly sure to create disputes touching jurisdiction, and to 
occasion litigation in very many cases. And as no new and 
corresponding power of appeal is given on any question of 
jurisdiction, the Board and the Companies must come before 
the ordinary tribunals, that is, the Court of Chancery and 
the Court of Queen's Bench. We have then a Board whose 
powers can only be discovered by examining hundreds of 

> 9 & 10 Vict. c. 105. 
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local acts, and those powers maj vary in each one of 
hundreds of localities. 

But this is not all. We have no effectual power of helping 
or of constraining either House of Parliament in this great 
concern. The whole evils so loudly^ nor more loudly than 
justly^ complained of^ remain in full and primary operation, 
and all that this new Board can do is to examine plans and 
drafts. So we read this act 

The tenth section, indeed, seems at first sight to give the 
Board larger powers, by stating in the beginning that the 
Board may examine and report on any matter referred by tlie 
Crown or either House of Parliament. But then follow in 
the residue of the section, four heads on which they arc re- 
quired to report — and these are only respecting the confirm- 
ing or completing plans proposed, and not upon the merits of 
any scheme. Indeed, as the Board is wholly without powers 
of obtaining or examining evidence, it is as well that no such 
enactment as should give them authority to report is in the 
act. For we cannot believe that telling them to inquire and 
report on a local inspection ^^ or otherwise," extends to give 
them all powers of judicial examination and decision by force 
of the word otherwise. 

We must sdso point to the ninth section, as giving another 
instance of slovenly penmanship (we cannot call it style):— 

If any Railway Company is found exceeding its powers, or in 
any way acting contrary to the acts creating them, or to any 
general acts, then the Board is — we crave pardon — we are 
doing injustice to the learned and nimble-fingered draftsman 
— then " it shall be the duty of the said Commissioners to 
prevent such unlawful proceeding by the exercise of any 
ix)wers now vested in the Lords of the Board of Trade," 
Not by mandamus — not by injunction — not by action — 
not by prosecution, but by the ** powers of the Board of 
Trade." Which powers exist not, unless in particular cases 
by particular uncited sections of unnamed acts, which powew 
are not known unless by consulting the sections, and which 
powers are only given in the particular matteiti, and in none 
other. The words of this extraordinary section, however, give 
the Board the powers to act in the case of Railway A. under 
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tiie powers given to the Privy Council in Railway Bilb, and 
only in Eailway Bills. For assuredly the words extend to the 
Board in every case what is authorized by the local act in 
any one case: and as the Board is required-^ not autho- 
rized, but commanded — to exercise these powers, how can it 
avoid being answerable for refusing to exercise powers which 
may be wholly inconsistent with each other? The Board 
will thus be called upon by the party aggrieved to exercise 
certain powers : but the Board will find that it is compelled to 
exercise certain other and incompatible powers, and thus we 
have the Honourable the Board landed in the Court of Queen's 
Bench by mandamus to act, or in the Court of Quarter 
Sessions by indictment for disobeying an Act of Parliament, 
which Act, it will be the Board's defence, is wholly incapable 
of a rational construction either by themselves or any Court 
or any Board under the sun. 

It deserves the most careful consideration whether the only 
remedy, the only measure wearing the semblance of a remedy, 
for the enormous evil complained of. Is not the creating a tribu* 
nal of impartial men — not adherents of a minister or of a party, 
not men sitting in Parliament and subject to all the influence 
of party, of intrigue, of canvass, — not removable at the nod of 
a government, — but men separated, like the Judges of the land, 
from all professional and placed above all political influences, 
and who, like the Judges, arc both pure in fact and unsus- 
pected in public opinion, — who, therefore, will command the 
respect both of Parliament and of the country. Let this 
judicial body examine each contested case not of Eailway 
only, but of all private bills, and having examined and tried 
the questions raised on it between the parties, let it report to 
Parliament. Parliament will pay such respect to its decisions, 
that appeals and re-examinalion will be extremely rare; 
and thus, without at all abandoning its privileges or losing its 
control, each House will be able to perform its legislative 
functions with public benefit, and to the public contentment. 

There is a possibility that some one may object to this 
plan its excluding the examination of projects not contested 
— their examination with a view to the public good. If any 
should deem this a defect, nothing can be easier than to re- 

VOL. V. B B 
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move it, hj giving the power to either House or to the 
Crown, of calling for an opinion upon Buch points. But 
perhaps it may be thought that these are rather fit subjects 
for the consideration of the Groyemment and the Legislature 
than for anj judicial or quasi-judicial tribunal, whose proper 
office is to dispose of contested matters between interested 
parties.' 



ART. Vm. PHILLTMORE ON LAW REFORM. 

Lei^ to the Lord Chancellor on the Reform of the Law. By 
John Gsorqe Phillimobe. London, Bidgway, 1846. 

Mb. Phillimobe is to be commended for his zeal in favour 
of Law Reform, and he is to be counselled as well as com- 
mended, in order that he may not do harm to the cause he 
takes in hand. Li all changes, but most especially in those 
of the law, the greatest consideration and circumspection is 
imperiously required, and when Mr. PhiUimore complains of 
the ^' busy and acrimonious hatred of enemies, and what is 
worse, the treacherous support of many who call themselyes 
friends," we must inform him that the support which he 

' In Art. II. of No, VIII. p. 273. the Resolutions laid before the House of 
Lords by Lord Brougham last session are given at length. They state the 
general arguments, and also describe the construction of a tribunal such as is 
here referred to. We therefore omit the particulars, which the writer of tbe 
present article had subjoined on the details of this question. 

We are glad to find that in the recommendations which we have made, wr 
have the support of our contemporary the <* Edinburgh Review." In a valuable 
article in the last number (January, 1847) of that work, it is said, " We hate 
already adverted to the specific legislation (or legislation by private acu), 
which is now done directly by the British Fftrliament It appears to us that this 
legislature is just as detrimental to the power and influence of the sovereign 
mithority as to the interests of the parties whom it aflfbcts directly, and other 
interests of the country which it affects by remote consequence; that the 
function should be delegated, with such exceptions as a close scrutiny would 
suggest, to subordinate functionaries, endowed with the judicial qualiBcatioDs 
which the exercise of it demands, and that this measure would be justified by 
numerous and weighty analogies, as well as high considerations of public 
utility."— Ed. 
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terms treacherous may only have been wise and prudent^ 
becauae knowings and because wise and prudent and knowings 
therefore successful^ and because successful yaluablej while a 
'^busy and acrimonious hatred" displayed towards those 
usefiil and respectable friends may very possibly proceed 
from mere shallow conceit and ignorant zeal. We shall 
explain as we proceed our grounds for considering this writer 
as ill-informed^ and as exceedingly rash in both his opposition 
and his advocacy. 

We venture in the outset to question the great prudence 
of a lawyer and law-amender beginning his pamphlet by a 
panegyric on Oliver Cromwell — his " deep policy and all- 
subduing sense/' — him " hailed by Milton chief of men." 
We presume Mr. Phillimore is a recent ally of the Whig 
party, else he would be aware that no men more disapprove 
the republican notions of Milton, and the tyranny, military 
and fanatical mixed in equal proportions, of the Protector. 
To say that his policy was " deep" is nothing, when it was 
of the most cunning and perfidious cast ; and to speak of his 
*' all-subduing sense" is as futile, when he turned it to sub- 
duing freedom and enslaving his country. As for his being 
<^ chief of men," if an honest republican like Milton could 
really so mean to describe him whom the virtuous Hutchinsons 
and Yanes of the age regarded as a hypocritical tyrant, it is 
no reason why a Whig should now so regard him ; but that 
in respect of rank and power he had reached the summit, 
Milton might justly say; and as we know not in what 
passage the praise occurs, we will not pronounce in which of 
the two senses, the true or the untrue, the words were used. 
Suffice it to state that we differ widely from Mr. Phillimore 
in his eulogy. 

But if the reader be startled in the threshold with such 
doctrines, he will not much recover his tranquillity of mind 
when he proceeds into the building. No doubt he has per- 
suaded himself that caution is another word for timidity, — 
that delaying to teach until you have learnt is a silly procras- 
tination,*— that boldness is always shown by shutting your 
eyes to each risk, — that reformers can scarce ever be charged 
with rashness, how haitHy> how thoughtlessly soever they 
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nuh on to their object, — and also that it is a wise and prac- 
tical mode of proceeding to multiply your adversaries as fsur 
as possible, — a skilful way of attacking any one abuse to 
league in its defence not merely those who reap its gains, but 
all others who have no kind of concern with it. These seem 
to be this law reformer's notions of what is safe, and prac- 
tical, and judicious. They are none of ours, and therefore 
we venture to question what particular use there is in pre- 
facing an attack on the abuses of special pleading by an 
assault upon the clergy and the prelates, ^^ for thinking that 
the revenues set apart to provide for the spiritual welfare of 
the institutions of Great Britain cannot be better employed 
than in paying 10,000iL a-year to one bishop, and 14,000/. to 
another, when there are hundreds of thousands in civilised 
England who never heard of a Grod, and millions destitute 
of all education."' This exasperation against the Church, 
too, comes soon after a very large reduction has been made 
in the revenues of the bishops. 

Again: we gravely doubt the judgment, as well as tlie 
knowledge of judicial history, which dictated so sweeping a 
charge against all the older judges as p. 51. presents: — 
"Down to a very recent, almost contemporary period, the 
share of intellect and honesty allotted to the judgment-seat 
in this countiy has been most remarkably inconsiderable." 
More, Bacon, Somers, are nearly the only "great men who 
had occupied it." Lord Clarendon was " hardly to be called 
a lawyer" (which is perhaps true enough) ; Lord Mansfield, 
too, " scarcely deserved that epithet," — though praised for 
efforts to methodise the law and make it less illiberal ; and 
"for one Hale, Hotham, Wilmot, we have (omitting the 
more conspicuous infamy of Jeffreys and Jones), swarms of 
the Sawyers (who is termed a " wretch" in the note), 
Scroggs, Saunders, Pages, Alibones, the pest and scandal of 
their profession and their country." This writer is fond of 
quoting French sayings. We recommend one to his at- 
tention which Sir S. Romilly was fond of citing, — "On 
diminue tout ce qu'on exag^re." To hold up Bacon for his 

* There ii a grtat deal more in p. S of a like quality..' 
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honesty^ to deny Mansfield the title of a lawyer — not a great 
lawyer, but a lawyer at all — to affirm that the Bench always 
swarmed with men who were " pests of the profession and 
the country/' comes more within the scope of this sound 
caution than anything which has been published since the 
time of that temperate and judicious writer, the late Mr. 
Cobbett. Indeed, beside the total silence respecting all 
learned and honest judges before our own day, or the day 
immediately preceding our own, we suppose the passage in 
p. 55., setting forth that from 1807 to 1819 */the most in- 
capable of mankind were systematically selected for their in- 
capacity for the highest offices," must have some kind of 
reference to the law, else why is it intruded here ? Surely 
it cannot mean that Canning, Huskisson, Peel, Gibbs (as 
Attorney-General), Shepherd (as Attorney-General), or even 
Wellington, Hill, Murray, or our ambassadors, the Stuarts, 
the Wellesleys, the A'Courts, were the most incapable of 
their species, and were selected on account of their incapacity. 
Then, it must mean the judges selected by Lord Eldon, the 
object of Mr. Phillimore's unceasing virulence. Up rise to 
support his assertion the following " most incapable of man- 
kind," each bearing on his front a scroll " selected for very 
singular incapacity," — Abbott, Wood, Bay ley, Holroyd (a 
Whig), Ricliardson, LittlednJe, Leach, Gibbs, Shepherd. If 
Mr. Phillimore really does know what he means, should he 
choose to mean any thing except abuse of Lord Eldon, we 
should like to have the secret imparted to us. 

Next to Lord Eldon, Lord Ellcnborough is the personage 
most obnoxious to Mr. Phillimore's wrath. He is called " the 
most tyrannical of modern judges," and ** under his scourge 
the press was red and raw." As a proof we are told that it 
" was a libel to call the government of Eldon and Castle- 
reagh oppressive and odious," or " to call Lord Sidmouth the 
Doctor." This is misstated. The nickname alluded to was 
bestowed for twenty years and more, till men became tired 
of the joke ; and never was any prosecution attempted for it. 
" A sort of Flavian persecution was set on foot against 
Romilly." How ? When ? He was respectfully heard in 
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Parliament; he rose to the head of his Court; he was 
elected^ b7 a large majoritj, member for Westmmster, with- 
out once appearing on the hustingB, and without any oppo- 
sition from the goyemment. Sir M. Maxwell being only set up 
against Sir F. Burdett. It is true he carried few of his mea- 
sures for amending the law^ yet we doubt if Mr. Phillimore 
has any right to say that^ had he livedo he would undoubtedly 
before this time ^' have done a vast deal more than he did." 
He never attempted to reform the Court of Chancery, Were 
he now alive he would hardly know the criminal law, so ex- 
ceedingly is it mitigated beyond any thing he ever dared to 
hope ; nor would he recognise the Law of Real Property, of 
Bankruptcy, of Insolvency, were he happily restored to us. 
A note suggests that Lord Ellenborough ought to have been 
impeached for his conduct on Lord Cochrane's trial (p. 55.). 
Surely Mr. P. must know — he cannot be so ill read in the 
later pages of our parliamentary history as not to know — 
that Lord E. was impeached. Lord Cochrane himself pre- 
ferred articles of impeachment against him. There was no 
love of the Chief Justice in the Whig party, and yet no 
supporters could be found of that impeachment. Were all 
the Commons terrified, or were they bribed? But Lord 
Cochrane's own counsel (no favourites of Lord Ellenborough) 
have distinctly told the world that his conduct at the trial 
was precisely such as he would have held on any common 
case supported or opposed by conflicting evidence ; and though 
they disapproved the verdict, they never could discover the 
least grounds for impeaching the conduct of the Judge. 
Truly it will not do for this gentleman to set himself up as 
the only person of sound judgment and pure principles, and 
to deal about his abuse against all towards whom he has from 
any reason conceived any ill will. 

We have given some reasons for considering him a most 
unsafe counsellor in law amendment, and even a dangerous 
ally in this great struggle. But we have to add one more 
sample of his good sense and sound judgment, which might 
probably not be credited if we were not to quote the very 
words in which he expresses his opinions : — '* That night, 
for ever memorable in the history of mankind, the night of 
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the 4th August, 1798, when all these tyrannical restrictions 
were swept away. We may look in vain for any monument 
of similar wisdom and philanthropy in the records of our 
legislation." (pp. 69, 70.) 

Can it be true that any person, we do not say any lawyer, 

— for the author of this incredible passage chooses to sup- 
press on his title-page the fact of his being himself a barrister, 

— but that any rational being, should really set his name 
to a statement that the night of the 4th of August, 1789, 
was a monument of '^ wisdom and philanthropy " exceeding 
all the efforts of all other lawgivers ? Can Mr. Phillimore 
be aware that all men, of all opinions, have ever since the 
4th of August, 1789, reflected with consternation upon a set 
of men acting under the influence partly of momentary ex- 
citement and partly of terror caused by wide-spread insurrec- 
tion, and. suddenly interrupting the work on which they were 
deliberately employed, in order to abolish, by a single vote 
on each matter, without one moment's discussion, nearly all 
the existing institutions of their country, except only the mo- 
narchy, which they suffered to remain in name only, and, 
deprived of all security, because bereft of every support ? 
Be the feudal system, and the clerical system, and the finan- 
cial system of the olden times ever so faulty, who has ever, 
without aatonishment and dismay, reflected on this sudden 
and unreasoning and mob-like abrogation of all, effected in a 
moment of exaltation and temporary panic ? Who, before 
this writer, ever held up such a portentous deed to be admired 
and imitated by lawgivers and reformers of the law ? 

Having now given our very clear and unqualified opinion 
upon the demerits of this publication, we must add that had 
the work been without any redeeming parts, we should not 
have considered it as incumbent on us to take notice of it at 
all. But it contains many statements of defects in the 
practice of our Courts, and even the system of our judi- 
cature, which are deserving of attention ; and although these 
are pointed out inaccurately, and the suggestions offered for 
their removal are, for the most part, extremely crude, yet 
the importance of the subject and the fact of the tract pro- 
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ceeding from a gentleman at the Bar and exceedingly zealous 
in the good cause, makes it right that we should give ear to 
him. 

That he has injured his case by the careless statement of 
particulars and the mistakes which he commits in referring 
to decisions of the Courts, is certain. Not less faulty is his 
determination to find every thing right in all other systems 
than our own, than his determination to find every thing 
wrong at home. Here he is ignorant as well as prejudiced. 
Where, for example, did he discover that the Scotch system 
of pleading is free from ** the shocking defects of the English 
systc^i ? " (p. 5.) Professor Bell, in 1824, when a member of 
tlie Judicial Commission, wrote a large treatise on the 
subject, and confined his ambition to the abolition of the 
faultless Scotch system and the introduction of the ** shocking 
English,'' which that country's learned and experienced pro- 
fessor pronounced to be " perfect." Does Mr. Phillimore 
know the Scotch system of pleading? Is he aware that 
averments of law are confounded with averments of fact; 
that the arguments of counsel, nay their declamations, their 
jests, their quotations from the poets, all go upon the record; 
that even after the reform of the system, the evidence is 
pleaded as well as the contention of the party ; that the cer* 
t<ainty he so much desiderates in criminal pleadings consists 
in telling the defendant that he is charged with an ofience on 
one or other of the days of May, or of April immediately pre- 
ceding, or of June immediately following ; that when cases 
come before the Court of Appeal from Scotland, the constant 
complaint of the Judges is the entanglement of the questions 
of law and fact, and the difficulty of bringing it to a clear 
])oint, owing to the want of our less defective system of 
pleading ? 

He speaks with detestation of the Roman pleading, and 
affirms that the Roman law might have shown the ^^ horrors" 
of that system. Is he aware that a far better judge -of both 
than himself, Mr. Spence, in his truly learned work, has 
maintained that our system of pleading is all of Roman fabri- 
cation ? We do not consider this position as at all clear ; 
but Mr. Phillimore, we are of opinion, had no right to regard 
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as quite indisputably erroneous the doctrine held hj so com- 
petent an authority as Mr. Spence. 

In p. 9. he asserts as the principal fault of pleading, ^* that 
in many instances it makes the issue of a case depend on cir- 
cumstances wholly unconnected with its merits." This is 
not correct. Such a result rarely happens, and only from the 
ignorance of the practitioner. He justly says, that one fit 
object should be to ^^ contract the field of chance ; " and this 
special pleading certainly does. The very next page (10.) 
contains a gross and unpardonable exaggeration of the defects 
of pleading, and adds: — ^^ Leave to amend is sometimes 
given ; but the expense attending it is so enormous, that in 
most cases it is far more profitable to abandon the suit alto- 
gether." We write to professional readers, and we fear not 
to ask if so ludicrous an exaggeration ever was printed by the 
most ignorant layman ? But the reader of Mr. Phillimore can 
match — peradventure even exceed this page. In p. 19. we 
find these words: — "Drawing lots — the inspection of a 
chicken's stomach — the flight of a bird — the neighing of a 
horse — nay, trial by battle, give justice at least an equal 
chance." His contention is, that pleading makes it scarcely 
possible the right party should win. He cites Kabelaift' 
saying, — that the dice are thrown; " but" (says Mr. Phil- 
limore), " with us the dice are loaded in favour of chicane — 
fraud has an advantage." 

The assertion that in France no cause is ever decided on 
technical points (23.) is about as correct as this otlier (ibid,), 
that in England we hear of nothing else. 

This tract is garnished with cases ; but of these many are 
misunderstood or misrepresented. Thus (p. 14.) Hayter v. 
Moat, 2 Meeson & Welsh, is represented to have been the case 
of a judgment arrested for want of an averment not necessary 
to sustain the action, and which on the trial could not have 
been proved. It was arrested because in an action of 
assumpsit, no promise to pay at all was alleged, nor any 
averment made of a debt payable on request or before 
suit : it was a defective cause of action. So Harrison r. 
Mattl)ew8 (p. 13.) is also wrongly stated. In p. 27. Holford 
V. Bailey id plainly the case referred to, but the blunders are 
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numerous. First, an arrest of judgment is not a cancelling 
of the verdict — or even of the judgment. Next, ajudg- 
ment cannot, as he supposes, be arrested for surprise or mis- 
take of the Judge ; and, lastly, here the judgment was not 
arrested because the word trespass was used, but because the 
action of trespass would not lie. In p. 29. Hayter v. Moat 
is again referred to, and most erroneously. The arbitration 
was not there set aside, as Mr. Phillimore states : but the 
arbitrator having ordered a verdict to be entered on a count 
which was bad, the judgment was arrested. 

Nothing can be less happy or more inconsiderate than his 
suggestion of a Code as a remedy of such evils as he com- 
plains of in Forsyth t?. Botherham and Dickson v. Caas, 
(pp. 69, 60). The case complained of was under a Code, 
namely the Stamp Laws; and the decision complained of 
would have been precisely the same if all the law had been 
digested in a Code. In p. 69. we perceive Mr. P. has only 
read the margin of Rex v. Pyne, 1 Moody's Cr. Cases. The 
Court there held that the circumstances constituted suffident 
notice. 

We might give other instances of inaccurate reference. 
One shall suffice to show^how he reads cases, and then jumps at 
some vituperative commentary on what he misunderstands 
or misstates. In p. 43. he speaks of the Judges having to 
consider whether or not throwing boiling water was an injury. 
It is not BO. The verdict was under 1 Vict. c. 85., making it 
felony to throw any corrosive fluid, or other dentructive mat* 
ter, with intent to burn, maim, &o., and the Judges had to 
consider whether boiling water was destructive matter within 
the meaning of that enactment — not whether throwing such 
water was an injury. Yet the same error is obstinately per- 
sisted in, and repeated in p. 46. ; and the very same question 
objected to by Mr. P. would most probably have arisen under 
a Code also. 

Before leaving the head of this author's want of accuracy 
or want of information, we must refer to what he dwells on 
with so much glee, the changes in the law by the decisions 
of one time overruling those of a former. No doubt judicial 
legislation, or what Mr. Bentham used to call judge-made 
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law, exists, and no doubt it must exist, while men are fidli- 
ble and subject to error, and while laws are their works and 
liable, as such, to obscurity and to imperfection* But who- 
ever hopes to see all such law put an end to by a Code will 
be greatly disappointed ; for he has only to look at the vo- 
lumes of French decisions on the construction of the Five 
Codes, and learn that such will not be the effect ; and this we 
say, though warm friends to codification, and sanguine in our 
hopes of its beneficial effects on the present fluctuating state 
of the law. Mr. Phillimore, however, has no right to suppose 
that he has been at all correct in illustrating this fluctuation, 
when he refers to decisions overruling their predecessors. 
Thus Gill V. Cubit, 3 B. & C. 466, was overruled. But 
it was a case that overruled the old law, perfectly well esta- 
blished before, that a person who took bondjfide a bill payable 
to the bearer had a good title. And the overruling of Grill 
V. Cubit restored that old and established law which Gill v. 
Cubit had overthrown. Of this the author seems not to be 
aware. So he speaks of Ryan & Moody, 268. (Edwards 
V. Etherington) as having ^^ fixed the law " respecting a te- 
nant's right to quit premises out of repair. It did no such 
thing ; it was a case of the first impression, and is certainly 
no longer law. 

The remarks of Mr. Phillimore on the difficulty and ex- 
pense of bringing cases to an issue are in some respects well 
founded, and our objection is to the arrogant and thoughtless 
manner of expressing them, and to the remedy which he 
proposes as perfectly easy, simple, and effectual. It is easy 
to say Why not let the parties come at once before a Judge, 
and under his direction state their claims and defences, with 
time given, if it be needed, after one hearing to return? 
Unfortunately, this assumes that all parties are equally able 
to come in person, and to battle against each other when they 
come. If their lawyers come, how can they take any step 
without an adjournment to consult their clients ? For how 
can any one know till he hears it what his adversary's claim, 
or answer, or replication, or rejoinder may be? Then, if 
such appearance is to be followed by an adjournment and a 
finrther meetmg^ what is gained, except that the pleading 
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must be made are tenus, and a minute of it takea by the 
Court ? But this is exactly recurring to the ancient and rude 
modejof pleading, and would gain nothing in either cheapness 
or accuracy. The course for ages taken of reducing demands 
and defences to writing is obviously much to be preferred, 
because it conduces to accuracy, binds parties, prevents frauds, 
conveys full notice both to the adversary and to the Court 
Pleading is founded^ as regards its fundamental principles, 
on plain sense. It has, as Mr. Phillimore maintains, become 
too technical. Sefinements have been intruded by professional 
ingenuity and subtlety, which have frequently superinduced 
a less constant regard than is desirable to the substance, the 
main object of notice. The evils so casually introduced have 
been occasionally remedied by the Courts, and a very great 
and very general improvement was lately effected by the 
legislature, and effected in the only way in which changes of 
the rules of practice can be safely accomplished. Powers 
were given to the Judges to make rules of pleading, subject 
to the sanction of both Houses — for the dissent of either 
abrogates any of the rules thus made. Mr. P. complains of 
this course of amendment, and holds it absurd that the Judges 
should be consulted on such a subject. He deems those best 
acquainted with the matter the least fit to deal with it. He 
would have some men wholly inexperienced to handle it, on 
the trivial pretext that those whose lives have been passed in 
administering any set of principles become so enamoured of 
it as to be incapable of discovering its faults. Why, the 
enamoured Judges have introduced far more sweeping changes 
in the system under the act alluded to by this writer, than 
any legislator ever before ventured to propound. The reason 
why no other course of legislation could safely have been 
followed is plain. Until men become omniscient, rules made 
to-day may be found in practice to work mischievously: 
and if a statute laid these rules down, months must elapse 
before they could be altered, whereas those under whose im- 
mediate observation the working of their own rules proceeds 
can at once perceive the mischief and apply the remedy. We 
had really conceived that this course of proceeding was liable 
to as little objection as possible. Let Mr. Phillimore only 



Phillimore on Law Reform^ 373 

reflect on the inevitable consequences of a change introduced 
by statute being found to work palpable mischief. 

We find Mr. Phillimore a great enemy of the present mode 
of administering justice at sessions, and calling for learned 
judges as assessors to preside in these tribunals. It is no 
doubt true that a learned chairman would be a great im* 
provement, as it is found to be in Ireland. But this writer 
exaggerates the mischiefs of the present system, if he means to 
give so rare a case as a Parson Justice, '* deriving a regular 
income from his fees," (p. 77.) for a fair sample of our unpaid 
magistracy. Nor can the reader of his pamphlet fail to mark 
that the only sessions of which the author has had any expe- 
rience personally, those of Stafford and Salop, are admitted, 
by his own confession, to be conducted in such a manner that 
no one can dispute *^ the learning, patience, ability, and zeal 
for justice with which these gentlemen fulfil the arduous task 
that a sense of public duty has made them for the benefit of 
their neighbours, and to their personal discomfort, to accept." 
(p. 80.) Mr. Phillimore, it appears, attends these sessions as 
counsel.^ It seems to be a most fortunate sessions ! 

This tract is none of the shortest ; it occupies above eighty 
pages — yet want of space is complained of towards the end — 
and for why ? Because it " hinders Mr. P. from dwelling on 
the mischief done by juries in most civil cases." (p. 81.) We 
don't think Mr. P. has any good reason to regret that his 
** space hindered " him from treating on this question. 

It might be thought that we have dwelt too long on this 
publication. But surely, anxious as we are for the amend- 
ment of the law Dy any safe and intelligent process. It becomes 
us to guard against those who are, with whatever good 
intentions, the very worst enemies of that great cause. No 

> It is to be observed, that had an Ex-chancellor (Lord Brougham), to whom 
Mr. P. refers, possessed any thing like the '< almost absolute power, without any 
limits," ascribed to him by the writer (p. 6.), a remedy would have been applied to 
the sessions* evil by the formation of local courts — an indispensable preliminary 
also to Mr. P.*s other scheme of simplifying pleading. Indeed Courts of Re- 
concilement formed part also of the plan which the *< almost absolute power" of 
the then Chancellor was unable to carry through the House of Lords. So the 
same '* all powerful *' minister was, as is well known, defeated in his Chancery 
reforms. 
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prejadioed bigot of them all^ no sworn enemy of ftll progrM^ 
can do more httrm to the meaeures in progress and in con^ 
templation for improving our jurisprudence^ than a few such 
evil counsellors and wholly unreflecting supporters of Mr. 
Fhillimore's school would inevitably effect, were they believed 
to influence our proceedings. Such a tract as we have been 
exposing -^ with its wholesale denunciations of men and in- 
stitutions, its recommendations of the French Revolution in 
nearly the worst part, certainly the most precipitate, of that 
long and frightful tragedy, its attacks even upon trial by jury, 
simply because it is established among us — would» if not in- 
stantiy repudiated by rational reformers of the law, be hailed 
with joy by every enemy of improvement, and held up as a 
proof that they who have conceived plans of improvement are 
really hatching the mischief of revolution. 

One word to Mr. Phillimore himself. He shows in this 
pamphlet great earnestness and some vigour of expressioo. 
He is, moreover, bold and fearless : if then, he thinks a little 
more before he strikes the next blow, — if he considers more 
carefully his own position, the means which he has at his 
command, and the grievance that is to be remedied, we have 
hopes that his powers, which are considerable, may still be 
useful to our common cause. 
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ART. IX. — SOCIETY FOR PROMOTING THE AMEND- 
MENT OP THE LAW. — REPORT ON SECONDARY 
PUNISHMENTS JUVENILE OFFENDERS. 

At a special general meeting of the Society for Promoting 
the Amendment of the Law, held on Wednesday the 16th 
of December, 1846, it was referred to the committee on the 
Criminal Law, " to report on the principles on which se- 
condary punishments ought to be awarded and conducted; 
and further to report on the various plans, which have been 
tried or proposed for the improvement of the treatment of 
criminals and young persons likely to become criminals." 

Our attention was first directed to the important fact, that 
the number of commitments on criminal charges has been, on 
an average of years, increasing in a higher ratio than the 
population of the country, and also to the fact, no less im- 
portant, that the number of juvenile prisoners is on the in- 
crease as compared with that of adults. 

We also find^ that in the year 1843, 29,871 persons were 
committed for trial in England and Wales, and 73,196 sum- 
marily convicted, making a total of 103,067 individuals im- 
prisoned in our gaols in that year; and that, out of this 
number, 34,383 criminals, or about one-third of the whole, 
had been previously committed. 

We do not state these facts as proving in themselves that 
crime is on the increase, because we feel that the facility in 
detecting offences, which has been caused by the late im- 
provements in our police establishments, and the comparative 
readiness with which parties now prosecute offenders, in 
consequence of the recent abolition of the punishment of 
death for a variety of crimes, will account in great measujre^ 
if not altogether, for the additional number of persons com- 
mitted: stiU we draw attention to the facts, as showing, in 

• See Supp. to lOth Report of Inspectors of Ptiaons, p. 10. 13. 48. 
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the most forcible manner, the vast Importance of the eubject 
submitted to our consideration^ 

Our first care has been to ascertain on what principles 
secondary punishments ought to be awarded and conducted; 
and here, without adverting to the old doctrine of vengeance^ 
further than to express our hearty satisfaction that it is now 
universally exploded, we may observe, that the only two 
principles which find supporters in the present day are, first, 
that which inflicts pain by way of warning or example, and 
next, that which seeks the reformation of the offender. In 
both the prevention of crime is the ultimate object, that 
object being sought by the one through the medium of fear, 
and by the other, by calling into activity those dormant virtues 
which are never utterly extinguished in the human breast 
With respect to the former principle, we think that it is by 
no means entitled to the exclusive credit which its advocates 
claim for it ; siuce, however sound the doctrine, ** ut metus 
ad omnes, pa3na ad paucos, perveniret," may appear when 
considered in the abstract, we feel that, practically, the de- 
terrent effect of the dread of punishment has been vastly 
overrated. If a person were sure that, on his committing a 
crime, he would be immediately subjected to pain, he would 
doubtless be in general deterred from its commission ; but if, 
as is the case in actual life, he considers it highly doubtful 
whether he shall ever be detected, and if detected, whether 
he shall ever be prosecuted, and if prosecuted, whether he 
shall ever be convicted, and if convicted, whether the con- 
viction will not be set aside for some technical error, the 
chances of impunity appear to be so much in his favour, that, 
relying on his good luck and better address, he often re- 
members the pleasure of the crime, and forgets the pain of 
the punishment. Still, it is not to be denied, that with all 
its drawbacks, the dread of punishment has a very salutary 
effect in repressing crime, especially over such persons as are 
not hardened offenders ; and if, by sharpening the vigilance 
of the police, by affording facilities to prosecutions, and by 
preventing the escape of criminals on technical grounds, pun- 
ishments were rendered more certain ^inA^ speedy ^ this dread 
would not be inoperative, even with respect to the worst of 
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cmr pemd population. The prindple, therefore, of inflictiBg 
piuxi for the purpose of inspiring dread, must ever be re- 
tained to a certain extent in an j sbund system of secondary 
punishments. On the other hand, the principle of reform- 
ation is one deserving the most serious attention. It has, 
inched, only of late years been brought prominently forward, 
because, until recently, the unrestricted intercourse of crimi- 
luds in our gaols rendered their reformation aknost entirely 
hopeless ; but now that the partial adoption of a system of 
separation has afforded means for introducing into our 
prisons a reformatory discipline, the intrinsic value of the 
principle has been tested and established. 

Were it necessary for us to determine the relative value of 
these two principles, we should have an extremely difficult 
task to perform; but this is not requisite, because we are 
convinced that both principles may co-exist, and that the 
Boundest system of punishment is that which effects the 
objects aimed at by each. Indeed, so far as they conflict 
with, or do not support each other, we think that they should, 
both of them, be disregarded. For instance, if a particular 
punishment be an object of dread, but has no tendency to 
improve the moral character of the criminal, this, in our 
opinion, is not the best disdpline that can be devised ; neither 
is that the best which, though calculated to reform the indi- 
vidual subjed;ed to it, has no terrors for other offenders ; but 
the best discipline is that, which at the same time reforms 
the convict, and inspires his associates with dread. 

Having now stated our views respecting the principles on 
which secondary punishments should be awarded and con- 
ducted, it remains to be considered how &r the discipline in 
our prUons is consistent with them. We here purposely 
abstain from entering into any discussion on the subject of 
transportaticm, as this might conveniently occupy our atten- 
tion upon some future occasion. 

In a large proportion of our gaols we find that the prisoners 
are permitted to associate together with little ox no check 
upon their contaminating conversaiacm ; and further, that 
idleness, eiliier total or partial, prevails to a great extent. 
This is an execrable punishment, which neither affords the 
VOL. v. c c 
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meiEuiB of reformation, nor is an object of dread ; but on the 
contrary, it degrades and hardens its victims, and is so little 
feared by them that they return again and again to gaol, 
and often commit offences for the express purpose of being 
sent there during the winter months. 

In most of our houses of correction, hard labour is intro- 
duced in the shape of the tread*wheeL This punishment is 
certainly an object of fear, and so far falls within one of the 
principles stated above: but then, instead of reforming the 
prisoner, it has a directly opposite tendency. Indeed, no labour 
can be imagined more irritating than this. It is utterly 
valueless, since, with the exception of one or two places, no 
com is attempted to be ground ; and, even where it is, the 
prisoner knows perfectly well that he is only employed in 
the place of the elements. Instead, then, of acquiring a 
habit of labour, which may be useful to him when his term 
is expired, his abhorrence of all work, and his revengeful 
feelings towards those who impose it, are only aggravated and 
confirmed. We think, therefore, that this species of labour 
should no longer be impbsed. 

The silent system, which, while it allows prisoners to 
congregate together, forbids them to communicate with each 
other, either by word or sign, is nominally adopted in most 
houses of correction. Where strictly enforced, as at Cold- 
bath Fields, and in one or two other prisons, it is doubtless 
regarded with much aversion by prisoners, and it also, to 
a certain extent, checks the progress of demoralization. So 
far, therefore, it must be regarded as a great improvement 
over the unrestricted intercourse and idleness of our gaols, and 
it is unquestionably an important step in the right direction. 
Still it is very far from being a perfect system; for, in the 
first place, it affords no opportunities for moral improvement, 
and, in the next, it is found, in practice, almost impossible to 
enforce it with strictness. Moreover, it keeps the prisoners 
in a constant state of irritation, and, instead of checking, 
arouses almost every bad passion. 

In a few of our modem prisons the separate system has 
been introduced with striking advantage. As an object of 
dread, it yields to no secondary punishment hitherto devisied; 
while, considered as an engine of reformation, the .beneficial 
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results from it are in the highest degree encouraging. In 
speaking of this system, we would not be misunderstood. 
We do not mean solitary confinement, where the prisoner, 
without any occupation, is kept apart from every human 
being; but a cellular imprisonment, where, though strictly 
separated from all other criminals, the prisoner is daily visited 
by the governor, chaplain, surgeon, schoolmaster, trade-teacher, 
and other officers of the establishment ; and where, moreover, 
moral, religious, and intellectual training, and really useful 
labour are enforced. The Pentonville, Reading, and Preston 
prisons afford the best examples of this discipline, and the 
diminution in the number of committals and recommittals, 
which has been occasioned by the introduction of the system 
in the last two houses of correction, fully justifies a well- 
grounded reliance on the efficacy of the punishment as a 
preyentative of crime. Thus, we find from the last report of 
the chaplain of the Preston prison, that since the prisoners 
have been kept separate, the conamitments have been 45 per 
cent, less than the average number for the preceding eight 
years, while the recommittals have diminished in an equally 
remarkable degree.^ 

It has been urged against the introduction of useful employ- 
j ment in our gaols, that an impolitic competition between con- 
I vict labour and free labour will thereby be established. We 
consider this an utterly futile objection, and one, the fallacy of 
which has been so often exposed when raised against the 
introduction of machinery, that it requires no laboured re- 
futation from us ; but we may observe, in passing, that it is 
infinitely less applicable to convict labour than to machinery ; 
sbce the convict must be supported while suffering imprison- 
ment from some funds, and that is far better for the interests 
of the community that he should be kept wholly or in part 
by his own industry, than by taxes levied on the industry of 
others. If every rug, net, and mat used in England were 
made in our prisons, no evil results would follow, but, on the 
contrary, unmixed good, since the public would be supplied 
with these articles at a cheaper rate than at present, and those 
who now gain their livelihood by making rugs, nets, or mats, 

» 23d Report, 6—8. 
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would^ bjr degrees, find employment in other trades equally 
remunerative. We have thought it neoesaary to allude to this 
objection, not becauBe we deem it intrinsically of the slightest 
importance, but because we know that, at present, a foolish 
prejudice on the subject preyails. 

Captain Maconochie's plan has also been submitted to our 
consideration ; but as his system has already been made the 
subject of a separate Report to the Sooiety, it will not be ne- 
cessary for us to allude to it at any length. His object, as is 
well known, is to make the return of the prisoner to liberty 
dependent upon his industry and g^ieral good conduct ; or^ 
in other words, to subject him to imprisonment for a period, 
not measured by ft'me, but by marks, which may be guned or 
ket, according as the prisoner is industrious or idle> well or 
ill behayed. As the awarding of these marks must be in- 
trusted to the prison officers, it is obyious that the system 
{daces a very large discretionary power in these functionaries. 
Moreover, as the industrial powers of the individual prisoners 
cannot be ascertained without a somewhat lengthened ex- 
perience, and as, until their powers are ascertained, the marks, 
which stand for a given amount of labour, cannot be awarded 
in any manner approaching to fairness, the practical adapt- 
ation of this system to short periods of imprisonment must, of 
necessity, be extremely difficult* On this ground, therefore, 
as well as because, without feeling any disrespect for the go- 
vemcxv of prisons, we doubt the expediency of entrusting 
them, as a body, with an irresponedUe discretion, we do not 
feel justified in advising the general intaroduction of the sys- 
tem. At the same time we are not at all inclined to r^ect 
the plan in Mo; for we consider that, if slightly modified, it 
might be advantageously adopted in all oases of serious crime, 
where the convicts are sentenced to long periods of imprison- 
ment. The aggregate of such offenders is not large, and one, 
or perhaps two, prisons in or near the metropolis would suffice 
to accomsQiodate them. Persons greatly superior to the ordi- 
nary class of prison goveraoi^ might be placed at the head of 
these establishments; and acting, as they would do^ und^ 
the eye of the jmblic press, the necessary discretion, with 
which they would be entrusted, would be liable to little, if 
any, abuse. We may add, that we have learned with plea- 
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sure, that the government intend to act upon Captain Ma*- 
coBochie's plan, at least to a certain extent^ in the manage- 
ment of transport convicts. 

r We think it right here to express our decided disappro- 
/ bation of short terms of imprisonment. Such punishments 
I are regarded by the ill-disposed with but little apprehension ; 
j and, moreover, they do not admit of the effectual application 
; of any reformatory discipline. In fact, the only effect pro* 
j duced upon the offender is that of making him familiar with a 
I prison life, and of thus deadening the undefined feelings of 
1 apprehension, which a prison is wont to inspire in those who 
I have never entered within its walls. 

We also think t^at considerable alterations are required 
with regard to the quality of food supplied to prisoners. At 
present the expense of the prisoners' diet varies in different 
gaols to a remarkable extent ; in some the cost for each prisoner 
being no more than three or four pounds per annum, in others 
amounting to nearly eight pounds. In these latter cases the 
prisoners fare infinitely better than paupers in the poor4iouse, 
or than persons of the same rank of life who support them- 
selves by honest industry. Tlus, surely, is an abuse whidi 
demands a speedy remedy. The provisions supplied to our 
convict population should be of the coarsest possible descrip- 
tion, and only sufficient^ either in quantity or quality, to 
preserve them in health ; and, further, the saine quantity and 
qudity of food should be allowed in all prisons alike. 

With respect to the treatment of juvenile offenderB^ we 
tiiink that they might advantageously be subjected to a 
milder system of diaciidine than Mex criminals. The moni, 
intellectual, and jdiysical destitution of these poor children, 
who for the most part are either orphans, illegitimate, or the 
issue of criminals, or otherwise the victims of parental un- 
kindness and neglect, naturally enlists very strong sympathies 
in their favour ; while their youth, by rendering them laore 
sosceplible of impressions than those who have arrived at a 
hardened manhood, enhances the probability of their being 
ultimately reformed, without having recourse to any great 
degree of severity. 
With the view of ascertaining how far it would be safe to 

c c S 
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relax the ordinary punishnieiit of crime in favour of these 
unhappy children, we have sought for information on the 
working of the celebrated establishment at Mettray, near 
Tours. Persons received at Mettray are male convicts under 
sixteen years of age. They are not in actual confinement; 
but if they behave ill they may be sent back to prison. They 
are distributed into families, each consisting of a master, two 
assistants, and about forty convicts. They are all taught 
some useful branch of industry, the majority being instructed 
in agriculture and gardening. These families are combined 
for certain general purposes, as military exercises, gymnastics, 
&c. They are also addressed as one body, by the principal, 
on subjects of practical religion and morality, and together 
they attend public worship. Their food and clothing is of 
the plainest description. Since the first establishment of the 
institution, in 1839, 621 boys have been received. Of these 
17 have died ; 12 have been sent back to prison ; 144 have 
been placed out in various situations, and the remainder are 
still at Mettray. Of the 144, 7 have relapsed, and 9 are of 
doubtful character; but the remaining 128 are conducting 
themselves to the full satisfaction of the directors. So far, 
therefore, as regards the reformatory character of the dis- 
cipline, the institution must be considered as a most success- 
ful experiment. Our attention was next directed to the 
Warwick County Asylum, an industrial school for the recep- 
tion of young convicts, which has now been in operation 
twenty-eight years. The number of convicts who have left 
this school is 243, and of this number sixty per cent, have 
been permanently reformed, without a single relapse. 

It should be more generally known than it is, that by the 
act of 1 & 2 Vict. c. 82. s. 11. societies undertaking the care 
of young convicts are empowered to renait them to prison in 
the event of their not conforming to the rules and regulations 
of the institution. 

It is the opinion of many experienced persons that the 
work of reformation should begin before a child has become 
familiarized with a gaol, and when he is comparatively un- 
hardened. With this opinion we cordially concur, and are 
. much gratified to see that it is likely to be extensively acted 
upon. 



promoting the Amendment of the Law. 383 

An important meeting, attended by the Bishop of ^London, 
and by many noblemen and gentlemen of weighty was held 
at the Mansion-House in Febraary, I8465 for the purpose 
of considering a plan for the establishment of asylums for 
young persons likely to become criminals. 

The main features of the plan^ which was proposed by the 
City Solicitor^ Mr. Pearson, are, that national asylums should 
be established, in which young persons may be received and 
classified according to their sex, age, and strength, as well as 
their past pursuits and associations ; that these establishments 
should be conducted by government officers, and placed on 
the lines of great trunk railroads, so as to admit of cheap 
and ready access ; that out-of-door labour should be united 
with mental and religious education, and with instruction 
in mechanical employment; that the diet should be of the 
simplest kind; and that the cost of clothing and feeding 
the inmates, or so much of it as is not furnished by the 
labour of the youths, should be borne by the parents, when 
this can be enforced, or otherwise by their parishes. 

Mr. Pearson calls attention to the important fact, which 
has been so often urged, that criminals at large preying on 
the public, are far more costly to the community than if 
under control, employed in labour more or less productive. 

He also proposes for parliamentary enactment, that all 
children, under a given age, violating the law, or found in 
such a state of destitution as experience abundantly shows 
must lead by a sure consequence to crime, shall, by the order 
of a magistrate, be sent to one of the intended asylums. 

We hope these valuable suggestions will be carried into 
effect; but in the event of their being so, we deem it 
essential that the discipline, though not needlessly severe, 
should be of such a nature as to inspire a wholesome fear 
in the minds of the children themselves, and to deter their 
parents from exciting them to commit offences, for the pur- 
pose of rendering them eligible to become inmates of such 
asylums. 

We understand that several of our largest cities and 
boroughs have expressed, through their town councils, their 
general concurrence in Mr. Pearson's plan ; and Mr. Henry 

cc 4 
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Pownall, one of the magbtrates for the oountj of Middlefiez^ 
has, we belieye, obtained the assent of his brethren to promote 
an act of parliament embodying very similar suggestions. 

To some extent, the principles advocated by Mr. Pearson 
and Mr. Pownall are already in action ; for the schools esta- 
blished under the authority of the Poor-law Commissioners 
have given a most useful industrial training to many childreni 
who would otherwise have passed through life as hereditary 
paupers, leaving behind them a progeny still more miserable 
and debased. Useful establishments, too, under the name — 
not very happily chosen — of Ba^ed Schools, have been 
founded in the metropolis and elsewhere with beneficial 
effect 

The length to which our observations have already ex- 
tended precludes us from entering into details respecting 
these establishments. It remains only to state, as the sum 
and substance of our report, the following resolutions : — 

1st. That punishment should be awarded and conducted 
in that manner alone which is calculated, at the same time, 
to reform tiie offender, and to deter others from committing 
offences. 

2d. That, in order to carry out these principles, it is expe- 
dient, 

Ist. That all gaols, where unrestrained intercourse is 
allowed, should be abolished. 

2d. That neither convicted, nor unconvicted prisoners, 
should be allowed to remiun in prison in a state of idleness. 

3d. That tread-wheel labour shoidd be abolished. 

4th. That the building of district prisons, within a 
limited time, should be rendered compulsory. 

5th. That such prisons should be so built as to affotd 
separate accommodation for each prisoner. 

6th. That useful labour, e. g. mat, rug, basket, or net 
making, tailoring, washing, shoemaking, sempstressing, 
knitting, &c., should be unifornJy introduced in all prisons. 

7th. That these occupations should be taught by com- 
petent persons attached to each prison. 

8th. That a better class of schoolmasters should be 
appointed with larger salaries, and that it should be com- 
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pulsory on everj criminal to attend adiool for a fixed time 
each day. 

9th. That to each gaol a chaplain should be attached^ 
with a salary sofficiently large to insure competency, and 
that it should be incumbent upon him to reside in the 
prison, and to give his undivided attention to the spiritual 
wants of its inmates. 

10th. That, assuming the above alterations to be carried 
into effect, short sentences, e. g. sentences under one months 
should be discontinued. 

11th. That a coarse, plain and uniform diet should be 
enforced. 

12th. That for juvenile offenders, and other destitute 
children, one or two large asylums should be established, 
on a somewhat similar plan to that proposed by Mr« 
Pearson; only taking oare that the discipline be sufficiently 
severe. 



COMMITTEE ON THE LAW OF REAL PROPERTY. 

The fdlowing reference was made to this Committee : — 

^< To consider the propriety of making a general Map of 
the lands of England and Wales, for the purposes of re- 
gistration and conveyance, and otherwise; and to ascer- 
tain what steps have been taken, and what materials are 
forthcoming for making such a Map.** 

Your Committee find that the propriety of making such a 
general survey and map of the kingdom as that described in 
the above reference, or of such reforms of the law as would 
greatly increase the need for such a survey, have from time 
to time, during the last twenty years, been recommended to 
the legislature by Conmiittees of both Houses of Parliament 
engaged in inquiries connected with this subject, as well as 
by other parties whose knowledge and experience appear to 
your Committee to entitle their opinions to respect. And 
that of the various purposes proposed to be served by such a 
map, in the propriety of which your Committee are inclined 
to concur, those most generally urged have been — to provide 
both the government and the community with such accurate 
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information as to the extent, the character, and the divisions 
of the surface of the country, as might facilitate the 
conveyance of real property, the administration of jus- 
tice in disputes concerning boundaries ; and, generally, the 
rendering more accurate, and more easy, all transactions 
affecting the land of the country, either as between indi- 
yiduals, or as between the government and the public. 

Your Committee, approaching the subject under the 
above reference, have directed their attention, in the first 
instance, to the propriety of making such a map with a view 
to facilitate the conveyance of real property. They find 
the propriety of its construction for this purpose sustained 
principally by arguments connected with, though not neces- 
sarily dependent upon, a plan for the general registration of 
deeds and instruments affecting real property, upon which 
your Committee have already had occasion to report. For 
the complete development of this or any similar plan, the 
construction of such a map appears to be very desirable, if not 
absolutely necessary. And as the nature of the map required 
would be, generally, the same for any purpose connected 
with conveyancing, your Committee proceed first to consider 
the subject before them in reference to the plan of r^istra- 
tion and conveyance alluded to. 

The plan in question presupposes that every separate plot or 
parcel of land brought under its operation shall be delineated 
and identified upon a public map ; which map shall be ac- 
companied by a register descriptive of such needful particu- 
lars in reference to each parcel as cannot, with convenience, 
be given upon the face of the map itself. 

Such delineation and supplementary description are deemed 
necessary to the proposed plan of registration, as furnishing 
the principal means by which the economy, simplicity, and 
certainty anticipated in its operation are to be attained. 
They are considered necessary to its economy, as enabling 
the parties to the disposal of real property, in most cases, if 
not in all, to substitute a short reference to the land dealt 
with for the long written descriptions at present in use — 
necessary to its simplicity, as identifying the method of pre- 
cise legal description with one which experience has proved to 
be amply sufficient, and which is already widely in use and 
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well understood — and necessary to Its certainty y as reducing 
to a minimum 'any doubt of the nature or identity of the 
property affected which might otherwise arise from shorten- 
ing the present method of description. 

Following the terms of the reference, your Committee have, 
in considering the propriety and the means of constructing 
such a map, directed their attention to three points of in-, 
quiry : — 

Istly, The description of map required for the purpose in 
view. 

2ndly, The probable expense of its construction. 

And, 3dly, How much of such expense may be saved by 
adopting the results of surveys already made, or undertaken, 
for other purposes. 

And they have to submit the following as the conclusions 
at which they have arrived upon each of these points : — 

The Description of Map required. 

The chief requisite, in the required map, being the deli- 
neation of every separate property, in such a manner as to 
leave no reasonable doubt as to its identity, it is obvious 
that it must be constructed upon a scale sufficiently large to 
admit of a distinct display of each plot, however smq.ll. 

On the other hand, it is desirable that the scale should not 
be larger than is necessary, because almost every expense 
attending the construction and use of the map is increased 
with the size of the scale. 

And as the considerations just stated have a different bear- 
ing in different localities, they lead to the conclusion that 
the proposed map should not be constructed upon a uniform 
scale. 

To describe the boundaries of house property in towns, it 
appears, from the best evidence your Committee can obtain, 
that a scale less than that of one chain (or Q^ feet) to the 
inch, would not be sufficient. But in rural districts a scale 
of six chains (or 396 feet) to the inch would in all, or nearly 
all cases, be sufficient. 

A map constructed on the former scale would give to 
every actual space of 484 square yards one square inch upon 
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the map. This would, perhaps, barely serve to identify the 
rites of the smallest divisions of house property in towns. 
But if the same scale were extended to the country, a field 
of five acres would cover, upon the map, a space rather more 
than seven inches square ; and an estate of 2000 acres would 
require nearly 140 square feet of map ; and would thus be 
not only unwieldy in use, but less efficient, as a description 
of the property, than if it had covered only one sixth of that 
space. 

An e;xtension of the same considerations leads to the in- 
ference that districts of country only partially inclosed, and 
abounding in tracts of uncultivated land, might be sufficiently 
mapped upon a scale even smaller than that of six chains to 
the inch. 

The propriety of adopting several scales being admitted 
upon the grounds above specified, it is found to be further 
supported by the opening it affords for proportioning the local 
expenses attending the construction and use of the map in 
some degree to the value of the several descriptions of pro- 
perty included in it. 

The description of map required, in reference to the scale upon 
which different parts of it may be constructed, also requires 
some consideration in reference to the proposed connection of 
the map with a register of particulars of the several proper- 
ties, in addition to those given upon the face of it. As a 
reference to the accompanying register could only be made 
with the aid of a distinctive mark upon each plot, as it ap- 
peared in the map, it is obvious that the scale must be large 
enough to admit of the insertion of such a marie upon every 
separate plot. What method of marking the plots might, in 
practice, be found most convenient, may be matter of doubt. 
That which appears to be the most simple is — by adopting 
the numerals in common use, the application of which to the 
purpose in question is dready well understood. And as an 
adherence as close as may be practicable to existing usage is 
extremely desirable in the introduction of a plan so novel 
and extensive, your Committee incline to the adoption of 
numerals simply. 

It would, probably, be found advisable in reference to the 
working of the proposed, or any rimilar plan of registration, to 
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diride the country into districts of the size most convenient to 
be treated under one superintendence. The extent of such dis- 
tricts would of course depend upon various considerations 
connected with the nature of the plan« as a whole, 'some of 
the most important of which are not properly within the 
scope of the present inquiry. The most obvious of these, 
however, suggests to your Committee the probability of its 
being found advisable to base the divisiouB upon a regard, 
rather to the number and value of the properties included in 
each district, than merely to extent of surface, or to the 
aocoidance c^ the lines of division with boundaries previously 
established for other and widely different purposes. And 
should this view of the subject be adopted, it would cer« 
tainly be strengthened by those other considerations affecting 
the division o£ the map of the country which have more par* 
ticularly engaged the attention of your Committee. 

Assuming that the map would be divided into parts corre- 
sponding with the extent of the supposed districts, and that com* 
men numerals were used for distinguishing the plots, it would 
obviously be desirable that the number of plots included in 
any one district should not be so great as to interfere with 
the insertion of the highest numbers required to be used upon 
the smallest divisions shown on the map. To embrace aa 
many as one million of separate divisions (less one) six figures 
would be sufficient; and it is found that this number of 
figures may be written with the required degree of distinct- 
ness within the space of half an inch. The scales already 
mentioned — of one chain to the inch for towns, and six 
chains to the inch for the country — would afford that space 
for every length of 33 feet in the former, and 198 feet in the 
latter. These scales, in districts so divided aa not to include 
more than a million of separate divisions of property, would, 
therefore, admit not only of complete identification, but of 
distinct reference to the accompanying registry by the use of 
ordinary numbers. It therefore becomes a matter of some 
interest to ascertain, whether the land of England and Wales 
might be divided under the limits suggested, without incon- 
veniently multiplying the number of districts. Your Com- 
mittee are of opinion that it might ; and have come to that 
conclusion upon a review of the following facts. 
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The most authentic estimates of the area of England and 
Wales make it about 36^500^000 acres. Of this it appears 
that there are at present about 29^000^000 of acres cultivated^ 
3,500,000 uncultivated, and 4,000,000 unfit for cultivation. 
If the cultivated portion (of course excluding the sites of 
towns) be assumed to be divided into portions of the average 
extent of four acres (which your Committee have reason to be- 
lieve is very near the truth), the whole number of separate plots 
in this portion of the surface of the country will be 7,250,000. 
For the number of separate divisions of the sur&ce in towns 
and populous districts, it may suffice for the present purpose 
to take the total number of inhabited houses returned at the 
census of 1841 (2,753,000) and, assuming that one half of 
these are situated in the towns and more populous districts of 
the country, to add for the smaller, divisions of the sur* 
face occurring in and near to towns, and exclusive of the sites 
of houses, an equal number. Upon this basis, the total 
number of separate divisions of property in the cultivated 
portions of the country and in the towns and populous dis- 
tricts together will be 10,003,000. K the uncultivated 
and unprofitable portions, covering the remaining 7,500,000 
acres be assumed to be divided into parts, averaging 100 
acres in extent, they will give an additional number of 75,000 
plots, making the aggregate number to be distinguished on 
the map 10,078,000. The entire surface of England and 
Wales might, therefore, if necessary, be divided into less than 
twelve districts, no one of which should contain so many as 
one million of separate divisions of the surface requiring dis- 
tinct notice on the proposed map, and in the accompanying 
register. 

Probable Expense of Construction, 
In entering upon the question of probable expense, your 
Committee have deemed it advisable, in order to arrive at the 
soundest attainable conclusions upon a portion of the subject 
so vitally affecting the present practicability of the scheme 
before them, to begin by inquiring what would be the 
expense of constructing the required map, were it to ^be 
undertaken as a separate work and without the aid of any 
survey already made. The work to be done, and the pro- 
bable expense of each portion of it, being thus ascertained, 
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it will only remain^ in order to find the expenditure actually 
required to be made, to ascertain what portion of each part 
of the work has already been done, and the proportion its 
expense bears to the whole. A simple deduction of the 
aggregate of what has been done, from the aggregate of what 
was in the first instance required, will then exhibit the net 
expenditure still called for. 

The cultivated land of England and Wales is, as we have 
said, estimated at about 29,000,000 of acres. In this is 
included the sites of towns, the aggregate of which, however, 
can scarcely be estimated with any certainty of an approach 
to accuracy. But, as the metropolis, covering a surface of 
about 15,000 acres, contains nearly 2,000,000 of inhabitants, 
it may be safely assumed that the whole town population 
of England and Wales is located upon an aggregate extent 
of surface less than six times the area of the metropolis, and 
therefore considerably less than 100,000 acres, which, for 
the present purpose, would form no material deduction from 
the space assumed to be occupied by the cultivated land, and 
may therefore be disregarded in an estimate of the cost of 
surveying and mapping it. 

Your Committee find, on inquiry, that the average expense 
of surveying and mapping cultivated land, upon the scale of 
BIX chains to the inch, is about 9<f. per acre; which, for 
29,000,000 of acres, gives 1,087,500/. 

The uncultivated land, supposed to amount to about 
3,500,000 acres, and which commonly adjoins or is partially 
intermixed with that which is cultivated, might be surveyed 
and mapped at an average cost of about A^d. per acre ; the 
expense for this portion of the country would therefore be 
about %5y%2bl 

And to survey and map the unprofitable portions of the 
surface, comprising all the remainder of the country, and 
estimated to include about 4,000,000 of acres, would not 
cost more than 3rf. per acre, or, in all, 50,000/. 

The survey and mapping, in like manner, of towns and 
populous districts, on the scale of one chain to the inch, 
would, according to one estimate procured by your Committee, 
cost about 2s. for the site of each house. Another estimate 
states the expense at about Is. 7d. for each house. Both 
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estimates rest upon high authoritj* and your Committee are 
inclined to adopt the highest, simplj as the safest, and as 
involving least risk of objection. If we aasame, as before, 
that one half of the houses in England and Wales are within 
SQch districts, their number would be 1,376,500, and the 
expense, at 2t. each, 137,6502. If to this we add the expense 
of surveying and mapping upon the same scale, as many 
more divisions of property necessarily included with the rates 
of houses, at It. each, amounting to 68,825Z., the total 
expense of surveying and mapping the towns and populous 
districts of England and Wales may be stated at 206,475i 

It thus appears to your Committee that the entire expense 
of a survey and map of England and Wales of the required 
description, upon the two scales referred to, would be about 
1,400,00021 

Your Committee have forborne — not deeming it within 
the terms of the present reference — to consider the practical 
details of the construction and use of the proposed map 
beyond the point at which they acquired, as above stated, 
a tolerably accurate idea of its cost in the first instance. 
They may, however, be permitted to state that, so fi&r as 
they have proceeded in die inquiry, they have not, inci- 
dentally, discovered any reason whatever for supposing 
that the construction of the map, in the manner above pro- 
posed — or its use, for any purpose yet contemplated — or 
its renewal, periodically, so as to include ail changes of 
boundaries, &c., would be attended with any practical diffi- 
culty of importance. On the contrary, they have some 
reason to conclude that any further pursuit of the inquiry, 
with a closer and more extensive reference to these details, 
wodld tend to prove that the expense of bringing the map 
into actual use, as well as the current cost of maintaining it 
in a state of perfect efficiency, would be much less than 
might be generally expected, and very small in proportion 
to the benefit derived from it. 

Of what has been done. 

Of the surveys already executed or begun, and of the 
results of which advantage might be taken in the con- 
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Btruction of the proposed map, your Committee find that 
the most Important and valuable are those executed under 
the superintendence of, or sanctioned by, the Tithe Com- 
mission. These also include the surveys executed from 
time to time at the instance of the Poor Law Commission. 

The returns presented to Parliament by the Tithe Com- 
missioners do not, however, afford the means of estimating, 
in a satisfactory manner, the extent of the surface of England 
and Wales yet covered, or likely to be ultimately covered, 
by these maps. Your Committee are therefore indebted 
to the aid of Captain Dawson, R. E., of the Tithe Com- 
mission, for the means of making the following statement of 
the nature of these maps, and an estimate of the extent to 
which they may be made available for the purpose in view. 

The maps now in the hands of the Tithe Commissioners, and 
sanctioned for use under the Tithe Commutation Acts, are of 
two classes. The first class includes all the maps which have 
been made from original surveys undertaken for the purposes 
of the tithe commutation. These are all laid down upon a scale 
of either three or four chains to the inch. Their number exceeds 
2200. The maps of the second class are township or estate 
maps, which existed prior to the commutation of the tithes ; 
and having been found sufficiently accurate for that purpose, 
have been adopted by the parties concerned, and (after due 
examination) sancticrned by the Commissioners. These are 
generally laid down upon the scale of six chains to the inch, 
being that most in common use, and also that which your 
Committee are of opinion (as above stated) will be found 
best adapted for describing the rural districts in the proposed 
general map. The number of these second class maps now 
in the Tithe Office is upwards of 7200. It is supposed 
that about two-thirds in number, or 4800 maps of the second 
class, and the whole of those of the first class, are capable of 
being adapted to the present purpose, as being in every 
respect sufficiently complete and accurate, and admitting of 
ready combination with any new survey of the remaining 
districts. The whole number of the maps now so available is 
therefore estimated at 7000. 

As no statement exists of the extent of surface embraced 
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by these maps, the only method, apparent to yo^r Committee^ 
of ascertaining bo important a point, short of an examination 
of them all| has been to ascertain, with some degree of accu- 
racy, the average content of a single map, and apply that to 
the whole. For this purpose 1500 ipaps, including portions 
of forty-eight out of the fifty-two counties of England and 
Wales, have been examined ; and the result gives 2500 acres 
as the average content of each map. It follows that the 
7000 maps above mentioned may be expected to include an 
ftggi^cgftte surface of 17^500,000 acre^. 

In reference to the saving to be effected by adopting these 
as a portion of a general survey, it is to be observed that tbi? 
would not amount to the whole cost of the existing maps. The 
lines to be measured across the districts already surveyed^ in 
order to ensure an accurate combination of the existing surveys 
with the rest, would require an expenditure which is esti- 
mated at a penny or two-pence per acre on the contents of 
the maps adopted. Assuming for this purpose, as a general 
average, an expense of a penny*halfpenny per acre, the cost 
of surveying and mapping the rural districts, above stated at 
1,087,500/., would be reduced by the adoption of these 7000 
tithe maps alone to 556,250/, 

The operations of the Tithe Commission are, however^ still 
incomplete. When finished, your Committee are led to 
anticipate that the number of sufi^cient maps may be^ in- 
creased from 7000 to upwards of 9000. 

Your Committee also cannot doubt that, in carrying the 
general survey now proposed over the rural districts UU' 
touched by the Tithe Commission, or the tithe maps of which, 
thpugh accepted for the purposes of that commission, would 
be found not adapted to form part of the general map now 
contemplated, a proportion of existing maps, from recent 
surveys, fit to be adopted as a part of the general survey, 
would be met with, equal, upon an average, to that whioh \m 
aided the labours of the Tithe Commission. 

Upon these premises, your Committee venture to estimate 
the expense now required to provide a general map of the 
entire surface of England and Wales, of a description fitting 
it to be used as the basis of an improved method of trtois- 
ferring real property, as follows : — 
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EstiiDated cost of saryeying and 
mapping 29,000,000 of acres, in- 
cloding the whole of the rural 
dutricts of England and Wales 
not uncoltiYated or unprofitable, 
at 9d. per acre 

Add for the Burvej of 3,500,000 
acres of nncultiyated lands, at 
4JdL per acre 

And for the snnrey of 4,000,000 
acres of unprofitable lands at 3c/. 
peracre - . - 



Deduct for 17,500,000 acres, in- 
cluded in the above estimate, but 
already surveyed and mapped, at 
9dL per acre 

Less l\d, per acre for the cost of 
combining the existing maps with 
each other, and with further sur- 
veys - - - 

Deduct^ further, for 2330 other suf- 
ficient maps, likely to be furnished 
by the Tithe Commission when its 
operations shall be completed, 
5,825,000 acres at 1\d. (or 9rf. 
less 1^.) per acre 

And for anticipated saving by the 
adoption of existing maps in the 
remaining districts — say 'one- 
third of the estimated cost (9dL 
per acre) of surveying the re- 
mainder of the cultivated land 
(5,675,000 acr'es), and one-third 
of the total cost (115,625/.) of 
surveying the uncultivated and 
unprofitable districts - 



£1,087,500 



£65,625 



50,000 



115,625 
1,203,125 



£637,500 



106^50 



-631,250 



182,031 



109,477 



Carried forward 



822,758 
380,367 
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Brought forward - £380,367 
Add the estimated cost of surrey 
of the towns and populous dis- 
tricts as above stated - 206,475 

586,842 

And add 10 per cent, for contingencies 58,684 

Total estimated cost - £645,526 



Your Committee may here observe, that the use now pro- 
posed to be made of the tithe maps was fully contemplated in 
the commencement of the operations of the Tithe Commission. 
The expediency of effecting a general survey, at the national 
expense, engaged the attention of the select committee of 
1837, appointed by the House of Commons to consider the 
best mode of effecting the surveys of parishes for the pur- 
pose of tithe commutation* That committee, however, 
deeming itself precluded from the full consideration of such a 
scheme, limited its report upon the subject to recommending 
that whatever maps were required ** should be constructed on 
such a scale as will admit of their being combined, if neces- 
sary, into one general map." 

Your Committee, as before stated, have deemed it proper 
not to enter here upon any further question touching the 
method or cost of the arrangements by which the map, so 
provided, might be best brought into actual use. These 
arrangements, besides the erection of a suitable establishment, 
the nature and extent of which must depend entirely upon 
those of the particular uses to which it should be deemed 
expedient to turn the map, appear to your Committee to 
involve, in immediate connection with its principal purpose, 
as stated in the reference before them, extensive alterations 
of the law of real property — alterations the intent and scope 
of which do not come within the limits of the present 
inquiry. 



Among the most important and valuable of the purposes 
which, as it appears to your Committee, are likely to be 
served by the existence of such a map as that described in 
the reference, apart from the facilities it would afford to the 
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identification and transfer of real property, your Committee 
consider those chiefly worthy of immediate consideration are, 
' — an improvement of the present system of local taxation, 
and the formation of eflScient arrangements for the collection 
of agricultural statistics. 

On the subject of local taxation, your Committee beg leave 
to refer to the admirably complete and lucid report upon the 
present system, its defects, and their remedies, prepared 
under the superintendence of the Poor Law Commissioners, 
and published in 1843. 

It there appears that the local taxes levied and collected 
in England and Wales are of upwards of twenty different 
descriptions, and are legally applicable to nearly two hundred 
different purposes. That they are practically incident only 
upon real property. That the aggregate amount annually 
collected and appropriated is nearly 9,000,000/. That no 
less than fifty- four different species of oflicers are engaged in 
assessing, collecting, levying, and keeping accounts of these 
taxes, of each of which species there are often several in 
each district. That the total number of such oflScers cannot 
be less than 180,000. That being chiefly annual oflScers, 
serving without pay, there is scarcely any degree of regu- 
larity or certainty in their proceedings. And that the gene- 
ral result is much waste of time, labour, and money to all 
concerned, and a diflSculty, amounting almost to an impossi- 
bility, of imposing the burden of local taxation in a fair and 
impartial manner. 

Your Committee conceive that the construction and use of 
the proposed map might be readily combined with any at- 
tempt the legislature may think propei: to make to remodel 
and improve the existing system of local taxation. 

The propriety of instituting, in this country, some eflScient 
method of ascertaining, from time to time, the general state 
of agricultural production, particularly the breadth of land 
in each district sown annually with wheat and other grain, 
and laid down for other crops, as well with a view to diffus- 
ing among the mercantile classes a knowledge of the prospects 
of the country in reference to its supplies of food, more 
trustworthy than has hitherto been gathered from vague and 
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unauthorised rumours, as in order to save both the grower 
and the consumer from the ruinous consequences of the false 
estimates sometimes founded upon such reports^ appears to 
your Committee to be so obvious, as scarcely to need enforc- 
ing. And they conceive that any plan for effecting such a 
purpose would be very materially aided by the existence of 
the proposed general map, and might even, to a great extent, 
be effected with the very machinery requisite for applying 
the general survey to other purposes — as, for instance, to 
the levying and collection of the local taxes. 

In conclusion, your Committee are of opinion, that, inde- 
pendently of the particular uses first above stated, a general 
survey, including the whole of the cultivated and inhabited 
districts of the country, could not fail, in various ways, to 
facilitate the business of legislation, to render more easy and 
rapid the administration of justice in all cases affecting the 
land, and to lead to a more perfect execution of the adminis- 
trative business of the government in all its departments, 
but particularly in reference to matters of a local nature. 



ART. X. — CONVEYANCING REFORM. — IRELAND. 

Observations on the Evils resulting to Ireland from the Insecurity 
of Title and the existing Laws of Real Property y with some 
Suggestions towards a Remedy. Dublin, 1847. 

The tenure of land in Ireland, the mode of holding and of 
transferring land in Ireland, and all those collateral questions 
which relate to thes^ subjects, must form a principal subject 
of discussion in the parliamentary Session which has just 
commenced. What is a matter of urgent expediency in 
England becomes, in Ireland, a matter of necessity. In the 
former country the consideration of these subjects should 
not be deferred ; in the latter it cannot. For many years 
all reflecting and disinterested persons have been agreed 
that great changes in the law of real property were neces- 
sary. These are now forced on our consideration by an 
awful dispensation of Providence. Propositions, which have 
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hitherto rested in books^ to be read by £k few benerolent or 
curious persons, now acquire a painful interest. The most 
cheerless of all the cheerless paths of law reform — real pro- 
perty reform, the learning as to which is a sealed book to all 
but a few^ is now lit up in Ireland with a lurid glare, and both 
statesman and landowner turn to it as the road to the salva- 
tion of the country. The hand-writing on the wall has 
been seen in characters of fire, and speaks thus to the Irish 
absentee : — *^ Crod hath numbered thy kingdom and flnUhed 
it. Thou art weighed in the balance, and art found wanting. 
Thy kingdom is divided and given to another ^^ 

Thus it seems about to happen that a cause, which, how- 
ever righteous in itself, has long looked fts dull and lifeless 
as the clods of earth to which it related, must come under 
general consideration ; and the government, be it Whig or 
Tory, Protectionist or Eadical, which did not now effect the 
necessary reforms, so far as it is possible, would not only 
disgrace itself, but infallibly be put aside as unfit and un- 
worthy. 

Under these circumstances, we shall consider (our space 
will oblige us to do so too briefly) what has been already 
proposed on this subject, and we can draw but little distinc- 
tion, with respect to remedial measures, between England 
and Ireland. The tenure of land is pretty much the samd 
in both countries. There are no copyholds in Ireland ; but 
then, in that country, the tenure of long leaseholds for life, 
renewable for ever, exists to a much greater extent than in 
England. A registry, in a very defective form, is to he 
found in Ireland, which perhaps is worse than none at all. 
On the other hand, the system of conveyancing is far more 
complete in England than in Ireland ; the black art is here 
better understood; titles are in a much more satisfactory 
state ; deeds are, without a doubt, shorter and better drawn, 
and there is a greater uniformity in practice. But the mea- 
sures which we shall propose will apply very generally to 
both countries. 

We apprehend, then, that all that class of measures which 
are purely voluntary or permissive, the object of which is to 
allow the owners of land to improve the land, and turn it to 
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the most profitable luie, will at once be agreed to by all 
parties. 

But before alluding to theae^ we wish to come at once to 
what is the great grievance connected with the present law 
of real property as it exists both in England and Ireland. 
It is that part of it which relates to the titles to land. 

Here it may be well to observe, that, although the changes 
which we wish to propose are very considerable, so far as the 
maehinery of the law is concerned, yet that these will alter 
but little, if at all, the principles of the law of property. 
We do not propose to alter the power which the law gives 
over property to transfer or devise it by deed or will ; it is 
only to the mode by which that power is exercised that we 
would call attention. The rules as to descent, the rules as 
to the enjoyment of freehold land, are simple and well known 
to all, and these we wish to leave untouched. We are 
anxious, indeed, to alter as little as possible, and that the 
alterations should harmonise as much as possible with that 
part of the law which is left unaltered. We believe that a 
few bold but simple alterations would remove the iron bonds 
which now fetter the alienation of land, and would, at the 
same time, disturb none of the familiar rules respecting it. 

Let us now then turn to the existing practice respecting 
the titles to land. Unless we can remedy this, we shall never 
arrive near to the desired result, — "free trade in land." 
Shorter and more simple deeds, uniformity of tenure, the clear- 
ing the land from the mouldering remains of the feudal system, 
a general map of lands, 'are all excellent things, ajid we are 
ready and anxious to support them all ; but they are altogether 
insignificant in comparison to that which we now wish to 
bring under our readers' notice, — the simplifying the title to 
land, the giving every one the power readily to acquire and 
readily to part with his land, and not only readily but safely. 
The want of power to do this is the great grievance under 
which our land now labours : this it is that most of all 
decreases, and in many cases destroys its value: this it is 
which, increasing every day, has now got to such a pitch as 
most seriously to injure property, and which presses so hardly 
on small pieces of land as frequently to render them un- 
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saleable. This state of the law, to the positive detriment 
we believe of every one concerned in it, acts in reality on land 
after this fashion, — It lessens its value as effectually as if 
it cut a piece out of it. Thus, if a man have 100 acres, it 
may be said to take away sometimes ten, sometimes twenty, 
and sometimes fifty acres, when he comes to part with it. 

What, then, is the language of the law, or rather of the 
profession, to the landowner? It is this: Before you can 
dispose of your land, either by sale or mortgage, you must 
show a sixty years^ title to it, as it is called ; that is to say, 
you must show the whole of the transactions and dealings 
respecting it for at least that period of time, and you must 
show that all the incumbrances which have affected it during 
this period have been paid off. You must verify all the facts 
connected with it, as births, deaths, &c., by legal evidence, and 
you must show that either you or those over whom you have 
control can convey to the purchaser or mortgagee every par- 
ticle of what are called the legal and equitable estates. 
Now, mark, you must do this in case of a sale, although, 
having 1000 acres, you wish only to sell one acre. (A 
case came the other day to our knowledge, where the 
price of the land was 150/., and the inquiry into the title, 
under favourable circumstances, cost 50/.) You must do it in 
the case of a mortgage, whether you want to borrow the 
money for a long or a short period ; whether you want to 
borrow 100/. or 10,000/. Those of you who now borrow 
money on your land, think you get your money for 4/. per 
cent, or 5/. per cent., but if the expenses of the investigation 
of the title, which are always paid by the mortgagor, are added 
to your interest, on what terms do you suppose you really 
obtain your money ? Is it not frequently at 10/. per cent., 
or even more, and this on the best security that can possibly 
exist ? But your mortgage-money is called in ; what happens 
then ? The same investigation of title usually takes place by 
another person, the same, or nearly the same, expense is again 
incurred. It is easy to see how this state of the law must affect 
the value of land, and more especially the smaller proprietors 
of land. But this is not all. The greater the necessity of the 
nikn, the greater the number of his mortgages ; the more his 
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necesdities thicken around him^ the longer^ and thus the more 
expentire, becomes his abstract of title ; the less he can afford 
to paj) the more he has to pay ; the more money that he 
wants, the less finds its way into his pocket. To those fa*- 
miliar with the perusal of these abstracts of title, how sad a 
history do they frequently tell* First, we start with a 
purchase or a descent to some good yeoman or tradesman ; 
some twenty years afterwards a mortgage becomes necessary ; 
then shortly afterwards comes a further charge; then a 
transfer; and next, not unfrequently, a commission or a fiat 
of bankruptcy. Here, then, is the solid, substantial evil imder 
which the landowner suffers. 

It is not to be supposed that one so intolerable has been 
endured without a struggle. It is to be remembered, how- 
ever, that it has only recently become so oppressive. Our fore- 
fathers felt it much more lightly, and we may now advert 
to the recent attempts which have been made to get rid of 
it or to evade it. 

First: This state of the law forces many persons to com- 
plete their purchases and mortgages without any inquiry into 
titk at all Besting on the good faith of the seller, his 
covenant for quiet enjoyment, the character of the attorney 
employed, or the good fame of the neighbourhood, the 
parties agree to dispense with all abstracts of title, and en« 
counter all the risk. This is certainly one way of getting 
over the difficulty, but can hardly be said to be a very satis- 
factory one; for, supposing a purchase to have been thus 
made, and the purchaser wish to sell again or mortgage his 
land, he is precluded from doing so unless he can find a man 
to deal with equally willing to run blindfold into the trans- 
action. 

Secondly: The public and even the professional feeling 
against this practice is shown by withdrawing property as 
much as possible from within its reach. Thus with respect 
to leasehold property, it has long been the usual practice of 
the profession to restrict the lessee &om looking into the title 
of the lessor, even although the lease be granted for so long 
a period as ninety-nine years. The parties know fiill well 
that an inquiry into this title Would be sometimes a dan^ 
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gerous^ and always an expensive operation, and thus it is that 
very large sums of money are invested in this way with great 
safety ; and thus, also, it happens that property so circum- 
stanced is much more easily transferred, and bears relatively 
a much higher price in the market, than freehold and copy* 
hold land. But it has recently been the practice to convert 
another very large class of property, which is in fact real 
estate, into personal estate, by act of parliament, in order to 
avoid the rules applicable to real estate, and this, be it ob- 
served, at the certainty of exposing it, on the death of the 
owner, to probate, or administration, and possibly legacy duty; 
We mean the shares in Bailroad Companies, Mining Companies, 
Canal Companies, and other interests which are clearly in- 
terests in land. Now mark the consequence of this. These 
shares are transferred nearly as easily as stock in the Ainds : 
free trade exists in shares, and these pass readily from hand 
to hand. This is also pretty good evidence that there is 
nothing in the nature of land in this country which prevents 
its being so transferred. This result is accomplished by the 
act of parliament creating the company. 

Thirdly: In many recent sales by auction and private 
treaty, conditions of sale are introduced which restrict in* 
quiry, and provide for the difficulties attending the complete 
investigation of title. These are often a trap for the un- 
wary, and they especially show the absurd and disgraceful 
state of the law. They assume that a perfect title cannot 
possibly be made out, and although usually connived at by 
the courts, yet they are clearly an attempt to evade a rule 
which is found in practice to be destructive of its object — the 
benefit of the purchaser. 

But, fourthly f it should also be noticed that by the last 
statute of limitation (3 & 4 W. 4. c« 27. s. 17.) it was enacted 
that no action should be brought beyond forty years after 
the right of action first accrued, and it was then thought by 
some that it would in most cases be sufficient to show a title 
of forty years only, and this was the opinion of so eminent 
a lawyer as the late Lord Chancellor of Ireland. ^ This opi- 

^ Sugden on V^nddrs, vol. ii. 10th ed 
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nion was however overruled by the bulk of the profession, 
and the practice has continued to require a sixty years' title, 
which has been sanctioned by Courts of Equity. 

But when once the ingenuity of man is applied to evade 
a law^ and that evasion is tolerated by a court of justice, 
the law, we may be sure, cannot last ; and this is shown 
more peculiarly in the history of our law of real property ; 
and we venture to predict that this law, as to title, is doomed ; 
for not only is it intolerable as to delay and expense, but we 
will now show that it is this rule that renders or has rendered 
many titles in the kingdom unsafe. 

We will soon satisfy the reader that we are not alarmists 
in using this word* 

The best title in the country may fall under the investiga- 
tion which the law at present sanctions. A man and his an- 
cestors may have been in undisputed possession of his estate 
for centuries, and on coming to sell it or incumber it he may 
find that he has what is called an unmarketable titk. Nor is 
a man much, if at all, better off who has recently purchased 
his estate after a most careful examination. When his turn 
comes to submit it to scrutiny a defect may be found which 
had escaped all previous investigation. For as there is, we 
suppose, no human body without some trifling defect or ail- 
ment, so there is no title which has not some flaw or defect ; 
and as there are doctors for the one, peculiarly skilful, who 
have devoted all their lives to the diseases of a particular part 
of the body, so there are gentlemen who belong not only to 
a separate branch of the profession, whose business it is to 
investigate titles, but there are some who are especially learned 
on different sorts of diseased or defective titles. In a book, 
written by a very learned and painstaking conveyancer^, now 
dead, we find this well expressed : — 

" All such doctrines of the law," he says, ** as have become no 
longer necessary as rules for cases in which there must be some 
rule, or as part of the requisite system of the law, or as furnishing 
principles for reasoning upon novel or unfamiliar combinatiooF, 
and which therefore merely belong to the requisite learning of the 

» Park, Contre Projet, p. 12. (1828.) 
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law, must operate as so many concealed traps for the transactions 
of the communitj, and for the practical lawyers who conduct them. 
It is impossible that any lawyer can know them all, but one wiU 
know a part and another will know another party and the con- 
sequence will be, that all through the community one lawyer will 
every here and there be finding out the oversight of another lawyer, 
t. ^. his ignorance of some of these rules, and hence^ in sober truths 
arise^ in matters relating to property, some nine^tenths of what is 
properly called LITIGATION, and of miscarriage in legal trans^ 
actions,*' 

And what follows is more important : 

** What also, in point of fact, are most of the defects of tide which 
occur in modern practice to the frequent obstruction of the most 
desirable purchase, but the result of the application of one mind 
to the examination of a title which commands a greater number of 
the abstruse and obscure doctrines of law, than some other mind or 
minds which were before in the preparation of the instruments, or 
in the deducing conclusions from the facts which constitute the 
title. It is not, perhaps in the proportion of one per cent, that 
the discovery of actual fraud, or wilful usurpation of right (which, 
morally speaking, should constitute the only defects of title), are 
the causes of the rejection of titles by those who are concerned 
in investigating the safety of purchasers. It is not intended to be 
asserted that titles should ever be universally free from technical 
defect, because there always will be ignorant and careless prac- 
titioners, and because the number of rules always must be greater 
than any but the most capacious intellects can embrace and apply. 
But in the present state of the law, a defect will often be discovered 
in a title, or an oversight in a transaction, after it has passed the 
previous ordeal of lawyers of unquestioned learning and diligence. 
This is certainly a fearful condition of things for the owners and 
purchasers of landed property, and such as ought not to exist, if it 
be possible to protect them from it, without increasing the evU 
more largely in some other direction,** 

But these pertinent remarks were occasioned by the ob- 
servations which fell from one who, although ever alive to the 
defects of the law, was not* so willing to amend them. In 
Lord Chancellor Eldon's judgment in the celebrated ca^ of 
Cholmondeley v. Clinton, his lordship said : — 
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" My lords, that deed beftrg date on tlie 2d of April, 1794, and 
it makofl me tremble, or should make your lordships of great 
property tremble, when you look at this deed if the parties torn 
out to be mistaken. You have here a gentleman made tenant to 
the prsBcipe, whom my noble friend and I recollect to have been a 
man of great knowledge in his profession, and we have the opinion 
of the late Sir Alexander Macdonald, and of as complete a convey- 
ancer as existed in our time, the hite Mr. Shadwell, before whom 
the case was laid ; but if it turns out that mistakes have crept in, i$ 
is a case thai has travelled through circumstances that almost any 
man must be frightened for fear his, instrument should not operate 
according to his intention/* , 

The great difficulty of the present practice of convey- 
ancing is this^-^that any title in the country which comes into 
the market is exposed not only to a rigid examination^ but 
often to what we may venture to call a fanciful or hypers- 
critical ol^eotion, which may, according to the niceties of 
practice^ render it unmarketable. If there be a doubt on 
the point, although only two men may entertain it^ and these 
two men admit that if this doubt came before a court of 
justice it would be overruled, yet this is usually sufficient to 
defeat the transaction. But we will mention one or two 
other authorities for our statement. *^No title," says the 
late Mr. Tyrrell ^ "can be considered at present to be per- 
fectly safe. After the evidence which can be obtained has 
been investigated with the greatest care^ and every possible 
means of finding objections to it have been resorted to, there 
will still remain some possible cause of insecurity which no 
vigilance or ingenuity can discover." And again (p. 173.) 
he says : " The expense of proving and investigating titles is 
augmenting every day with the increasing length of abstracts. 
If a title be shown for sixty years, it will usually be found 
that the part of, it which relates to the last twenty years ex- 
ceeds in length the part which contains the title for the 
preceding forty years." And again (p. 168.): "The ex- 
penses and delay attending the alienation of real property is 
a greatly increasing grievance, and the acknowledged impos- 

' Suggestions on the Law of Property, p. 168. (182$.) 
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sibility of ascertaining the safety of titles occasions great 
difficulty in selling and mortgaging estates^ which diminishes 
their value," And again ; " The trouble and difficulty of 
proving facts and m^ing searches are increasing with the 
population of the country and the business of the courts^ and 
if some means of diminishing the expenses of producing, 
proving, and investigating titles, which are now very burden- 
some, be not affi^rded, they will become enormous." Another 
early and valuable labourer in this field, the late Mn John 
Miller S quotes these observations of Mr. Tyrrell's with full 
concurrence and high praise, and adds the following : " The 
saving to the public in purse, as well as pain of mind, which 
good remedial provisions effect, far exceed the estimate of 
this usually formed. I have heard from authority, on which 
I think I can rely, that the saving in the transfer of real 
property effbcted by the acts recommended by the Real Pro- 
perty Commissioners most likely exceeds 100,000/. a year ; 
and that the saving effected by the Wills Act will be at least 
equal to as much more." To this, perhaps, we may add, that 
the saving effected by the abolition of the lease for a year 
has been computed at 50,060/. at least, and that effected by 
the act abolishing outstanding terms at 300,000/. 

We have now shown that the opinions which we have 
ventured to state on this subject have been long entertained 
by many of the highest authorities on the subject. And 
we have recently* called attention to the fact that these 
opinions have at length been fully recognised by the legis- 
lature, and that the Select Committee on the Burthens of 
Land has declared the necessity of ** the improvement of the 
law of real property, the simplification of titles and of the 
forms of conveyance, the establishment of some effective 
system for the registration of deeds." 

We now wish to allude to the most important event con- 
nected with this subject since the last session of Parliament. 
This, it appears to us, was the great public meeting held at 

' MiUer on the unsettled State of the Law, p. 53. (1839). It may be well to 
obMHFe that the political opinions of all the gentlemen whose works we haye 
oilf d were Conservative. 

' See 4 L. R. 385. et $eq. 
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the Rotunda in Dublin, on Thursdaj, January 14 last, and 
attended by most of the leading noblemen, members of Par- 
liament, and landowners of Ireland. We select only that 
resolution which bears on our present subject, for we have 
nothing to do with the other objects of the meeting. It is 
as follows : — 

'^ That to diminish the enormous expense and delays that now 
exist in these matters [the management of estates] cheap and 
simple modes should be devised for the transfer, partition, and 
exchange of landed property." 

This resolution was moved by the Bight Honourable 
R. Tighe, Vice-Lieutenant of the County of Kilkenny, who 
said, that if they passed this resolution, the landlords would 
have the means of relieving their tenants. It would also 
preserve their property to them. It was seconded by 
Mr. Cahill, J. P., and also a barrister, who observed, — 

" It was said of the landlords of Ireland, Why don't they 
part with the properties which they are unable to retain? 
Simply, because the present state of the law, — its long 
delay, its enormous expense, — make it totally impossible to 
sell a part, and most difficult to sell even the whole property 
(hear, hear). It is our duty, therefore, most earnestly to 
press on the legislature to facilitate and cheapen law pro- 
ceedings in general, but more especially the transfer of pro- 
perty (hear, hear). It would get into hands that would 
improve it; new vigour, new life, new capital would be 
infused. Instead of the present most expensive process, by 
which a fine property is often reduced by costs to a mere 
skeleton, I would propose (and it is a principle already re- 
cognised and acted on with great success in railway cases), 
that Parliament should pass a law declaring every title, with 
a few exceptions, which is set up, duly advertised, and sold 
for the full value to a bona Jide purchaser, should be a 
good title. This may appear startling to gentlemen who 
have not considered the subject, but no person will be injured 
by it. Let parties interested follow the money in court, 
which represents the land (hear, hear). If they have any 
claim, the money is there : the property would thus sell for 
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the full yaluc^ and would not, as is often the case, be sacri- 
ficed on account of some trifling flaw in the title ; and both 
the owners and the community would be greatly benefited by 
the transfer of property to other more enterprising hands. 
In order also to facilitate in every way this desirable object, 
why not make lise of the present local courts? They are 
found to work most usefully : attach to them Registration 
Courts for the transfer of property. One of the most desi- 
rable objects to the community at large and to creditors in 
particular, as they would then realise more money, would be 
to divide and sell in lots overgrown properties. Thus a most 
useful middle class of proprietors would spring up, and farmers 
who now have some money (a very numerous class too) 
would be enabled to purchase their own farms (hear, hear). 
At present this is almost practically impossible, as a separate 
title at great expense would have to be made out at each 
purchase, the charges for which are enormously expensive 
(hear, hear). Have one conmion title registered in the local 
courts at a cheap rate, and let every party purchasing refer 
to that simple title; without this or some similar simple 
machinery for the transfer of real property, you will never 
eflfect the object of this resolution, so highly important to the 
community." — (Enthusiastic cheering.) 

This speech may be of no great importance in itself, but 
when we find that it was exceedingly well received through* 
out by this great meeting, consisting of all parties, and com- 
posed of a great number of the large landowners of Ireland, 
it appears to us worthy of great attention, and we believe 
that the same sentiments would have been equally well 
received in any meeting of landowners in this country. Let 
it be remarked that it proposes a summary and violent 
remedy. 

We are now desirous of stating our views as to the 
remedies for the evils which we have described. We need 
not say that they must be adequate to an occasion which 
demands great alterations to be made with a firm and un- 
shrinking hand. These are : — 

I. A Registry of Titles, — Whether this Registry should 

VOL. V. E E 
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be a Metropolitan Be^try or a District Registry, or whether 
it should be a oombination of these, we need not now particu- 
larly discuss. We hare yery recently giren our readers a 
full opportunity of acquainting themselres with the more 
recent plans on this subject. ^ We cannot overstate the im- 
portance of the choice as to them being a correct one. For 
many reasons we do not think that either branch of leps- 
lature, or a committee of either House, is the best tribunal 
for making the election. No further evidence is wanted of its 
being an advisable, and indeed an indispensable measure. 
All parties and all branches of the profession are now agreed 
as to it. * A certain number of competent men should, ihere^ 
fore, be deputed to draio the Bill, and we believe that there 
will be little dif&culty in carrying it^ 

It may, perhaps, be said that Ireland has a Registi^ in actual 
operation* This is indeed true, but the sooner it is placed on 
a sounder footing the better* This is, we apprehend, also ad- 
mitted by all. A Bill for this purpose was drawn under the 
direction of Lord Devon's Land^Tenure Commission, but 
never brought in. We have some reason for supposing, al- 
though no authority for stating, that this BiU, with several 
others relating to property, was brought in by Mr. Morgan 
John O'Connell at the end of last session. At any rate a 
new Registry Bill has been brought in, which is pretty good 
evidence of the unsatisfactory nature of the present system 
of Begktry, in which the vital defect exists of a bad index. 

Tim is also shown by the recommendation as to this con*:- 
tained in the pamphlet, which we have placed at the head of 
this article. Alluding to Mr. Stewart's sketch of a plan, the 
outline of which we have already laid before our readers; ' 
the writer says, " that it appears to afford means not only 
for facilitating and cheapening transfers, but also for giving 
perfect proof of titles ; as it is only needed for this purpose 
to require that all mortgages, and all other acts or deeds 

■ 4 L. R. Sd6., and see anti, 339. 

' We have a right to say this, because during the last two or three yedrs 
there have been many recommendations of this measure, and there baa been no 
answer even attempted to the arguments in its favour. 

• Anti, p. 214. 
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affecting the property, shall be registered in the same book of 
registry, in such a manner that they may be apparent to every 
one inspecting the registry." (p. 24.) We, therefore, make no 
distinction in this between England and Ireland, but call for 
an effective Registry of Titles for both countries. 

2. Short Deeds. — The efforta made in this direction have 
not been without their use. They have, in fact, been at- 
tended with much more success than at a first glance may be 
supposed. They have influenced many persons in spite of 
themselves. The acts 7 & 8 Vict. c. 119. and 7 & 8 Vict, 
c. 124. were the first legislative blows aimed directly at the 
long forms used by many practitioners. They were passed 
with the view of placing a legislative brand on verbosity and 
tautology. It is said, however, that they have not been 
acted on by the profession. This it is impossible to discover, 
until the dark unfathomed caves of practice shall give up 
their contents. Certainly some instances have come to our 
knowledge where practitioners have positively refused to act 
under them, without assigning any better reason than the 
monk mentioned by Dr. Bentley. * Be this, however, as it 
may, when it is said that they are not used, it is meant that 
the conveyancer docs not use the words, " This indenture 
made in pursuance of an act, Ac." But is there no other 
way of acting under them ? Is there no other way of carry- 
ing into effect willingly or unwillingly the expressed inten- 
tion of the legislature? Are they entirely unattended to, 
and set at nought, if in fact deeds are generally shorter since 
tliese acts came into operation. There are almost always two 
modes in which statutes operate, directly and indirectly, and 
the latter mode is often more important than the former, and 
this may be the case in this instance. There is no doubt, we 
think, that since these acts were passed the profession have 
been under their influence without always knowing it. No 
man now sits down to draw a draft without having the dread 
of verbosity in sotne way present to his mind. Books of Pre- 

^ Dr. Bentley mentions a priest, who for thirty years together had read 
mumpaimus in his breviary instead of s«mp*imu$, and when a learned man told him 
of his blunder, "I'll not change,** says he, **my old mumpsimus for pour new 
aumpnmus,** 

E B 2 
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cedents now blazon in their fronts ' conciseness ' as their maiii 
charm and advantage. Many persons with a sincere design 
to avoid the letter of the act are obliged to attend to its 
spirit, which is far more important. We were never great 
sticklers for the particular plan of these acts. We took 
them as a means to an end, and we do not approve at all of 
forcing their adoption on the profession. Indeed we are 
quite willing to admit that there is among the bulk of the 
conveyancers a fair disposition to aid the legislature, and 
that a great deal may now safely be left to themselves. Still 
something remains to be done. Even were we quite sure 
that the will always exists to make the proper alterations and 
to use the requisite conciseness, the ability, the necessary 
skill, may reasonably be lacking ; and besides this, all practi- 
tioners may not choose to take on themselves the responsibility 
which an alteration of existing forms involves, without posi- 
tive legislative authority. We conceive, therefore, that the 
profession is now itself desirous of some farther legislation 
in this direction. 

While we say this we are anxious to give full credit to those 
disinterested and honourable members of the profession who 
have long ago brought their best faculties to the shortening 
our deeds. Let us give full praise to the ^' Concise Convey- 
ancers," of whom Mr. Hayes has been at once the earliest and 
the most eminent. But we think that individual efforts are 
not fully sufficient : however powerful the particular arm may 
be, it is not quite strong enough to fight against a host 
The omnipotence of Parliament is necessary to complete the 
work. 

3. The compulsory enfranchisement of Copyholds. — This 
applies exclusively to England, Ireland not being cursed with 
this most inconvenient and barbarous tenure. We only refrain 
from entering at length into this subject, from the belief that 
all are agreed as to the necessity of the introduction, as soon 
as may be, of the compulsory principle in dealing with it 
The Report of the Select Committee of the House of Com- 
mons of 1838 on this subject, concludes with this passage: 
— " Your Committee look forward with confidence to the 
speedy and entire abolition of this tenure, as a means of 
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greatly simplifying and improving the law relating to real 
property.. They earnestly desire that measures may be 
speedily taken to effect this object, with reference as well to 
lands of customary as of copyhold tenure: it appears to 
them that the best mode of effecting it would be by giving 
every facility to enfranchisement for a short term of years, 
and that after that period the enfranchisement should pro- 
ceed on the compulsory principle." The Commissioners 
appointed imder the Copyhold Act, brought in in pursuance 
of this Report, in their last Report (1846), whilst they state 
that the number of enfranchisements had greatly increased, 
say that " it would be a public benefit if the legislature were 
to cause a compulsory extinction of some of the copyhold 
incidents, more especially of heriots." Some time has now 
elapsed since the Commissioners were appointed; during 
that period they have been acquiring the information on which 
they can safely and properly carry a compulsory measure 
into effect, and we cannot doubt that some step in this 
direction will be taken in the present session. 

Having mentioned this measure as peculiarly applicable 
to England, we will now allude briefly to some measures 
which are stated as necessary for Ireland, which, without 
giving all of them our approval, we think it proper to bring 
at the present time before our readers. 

" I St. That all leases for lives renewable for ever should be con- 
verted into perpetuities, an addition being made to the rent as 
compensation for the renewal fines. 

" 2nd. That all persons holding property in land or houses by 
leases in perpetuity, or by leases for a term of years, of which 
300 years are still unexpired, should be entitled to purchase the 
fee of their property on equitable terms, on the principle already 
acted on as respects the quit and crown rents ; say for a sum 
which, if re-invested in the funds, would produce an income 
equivalent to the rent received ; paying to each of the landlords 
above them, if there be more than one, that sum which may be 
equivalent to the rent or profit-rent received by him. 

" 3rd. That in case of a mortgage on the property, the amount 
paid by the purchaser should be first applied in discharge of the 
mortgage debt, and the balance, if any, paid to the mortgagor. 

E E 3 
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'^ 4th. If the property were bound by settlements, so that the 
owner had onlj a life interest in it, thai the purchase money 
should be paid into the Court of Chancerj, to be invested in the 
funds for the benefit of the party having the reversionary interest; 
the dividends from such investment to be paid to the present 
owner during his life. 

'^5th. That no difficulties respecting title should be allowed 
to interfere with the proposed right to purchase ; but that in such 
cases the money should be lodged in court for seven years, and 
invested in the public funds ; the party previously in possession 
receiving the interest on such investment during the seven years, 
and being entitled to receive the amount itself on the expiration 
of that period, unless his right thereto might have been questioned 
during the said term ; the lapse of time, if no question arose, being 
deemed a sufficient proof of title. 

'' 6th. That the stamp duty payable on the transfer of property 
should be a small per centage on the purchase money, in order 
that no obstacle should be raised to the sale of property in small 
lots. 

" 7th. That in all sales under the Court of Chancery, the property 
should be sold in lots corresponding to the actual tenancies in 
possession, in order that every tenant might have the opportunity 
of purchasing his own holding. 

''8tfa. That all future settlements should be settlements of pro- 
perty on the persons^ not a tying up of d^e landy and should be 
effected by means of trustees, as in the case of personal pr<4»erty. 
The trustees to be at liberty to sell the property or any part of it ; in 
short, to exercise the full right of ownership. The amount of any 
sales to be subject to the trust, and invested in the funds, or in 
other land. 

" 9th. That in all existing entails, provision should be made for 
the sale of the land, if the present possessor find it advantageous to 
do so ; care being taken to protect any one having a reversionary 
interest, as proposed in the 4th suggestion. 

" 10th. That a District Registrar of land should be appcnnted for 
every barony, a County Registrar for every county, and a General 
Registrar for Ireland, (to have his office in Dublin,) and that the 
present holders of land or house property in fee should be en- 
titled to register their freeholds in triplicate, in suitable books of 
registry; the various properties being marked out on maps of the 
Ordnance Survey, the registers having distinct referenea to the 
maps. 
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"11th. That such registry, if ufiquestioDed for seven years, 
should be full and Qomplete proof of title for ever afterwards, 

*' 12th. That all mortgagees ^ho^ld be entitled to have their 
mortgages registered in triplicate, in such books of registry \ ^bich 
registry should then become legal proof of the mortgage debt, and 
without which no mortgagee should be entitled to enforce his claim 
against the property. 

" 13th. That all circumstances as to settlement or entail in any 
way aflTecting the rights of the possessor of the property, should 
for the future be duly registered, to render them binding in law ; 
the registry to be legal proof of the settlement, &e. 

" 14th. That any j udgment or mortgage now existing against 
any landed or house property in fee, which should not ba r^s- 
tered within the seveq years next ensuing after the registry of the 
property itself, should become absolutely null and void, and should 
be no longer a lien on the property, 

" 15th. That all future transfers of property held in fee, all mort- 
gages thereon, and all settlements and encumbrances of every kind, 
should be effected by an entry in the books of registry, with refe- 
rences to the Ordnance Maps corresponding therewith; the registry 
to be made in triplicate, on the lodgment of certificates duly signed 
and witnessed, in a manner somewhat similar to the mode of trans- 
ferring stock at the Bank of Ireland; such entries of transfer, 
of mortgage, or of settlement, being made in tripliisate, in the 
baronial, county, and general register;?! and eiuch of them becoming 
full legal proof of title. 

" 16th. That all persons should have a right to inspect 3uch 
books of registry, and to take extracts therefrom^ on payment of a 
small fee." - — Observations, SfC, 

4. Judgments. — There seems good reason for relieving 
lands from the inconvenience pf the lien of judgments* 
Every buyer of land is subjected to useless expensei an4 
'^ sometimes to protraeted litigation, (occasioniug neceasarilyf 
though indirectly, a reduction of price,) for the purpose pf 
giving a few judgment creditors a remote chance of reaching 
land upon which they have been unable or hfiV9 n^lected to 
obtain a direct diarge. This heavy burden upon real pror 
perty, while it tends to lessen the number of years' pur- 
chase for which land in England is saleable, differs from 
other burdens in being attended with no corresponding bene- 
fit to the parties in whose favour it is created. It appears 

BK 4 
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to me that it would be highly beneficial to return to the 
plain words of the statute, and to relieve real property from 
the lien of judgments with its attendant cumbrous and im- 
perfect system of registration, and from all questions upon 
the effect of notice of an unregistered judgment, and all 
difficulties as to taking satisfied judgments off the file, by 
declaring that lands shall not be bound until the writ of 
execution has been delivered to the sheriff, and a minute 
thereof left with the Senior Master of the Court of Common 
Pleas, in the manner required as to judgments by 1 & 2 Vict 
c. 110.8.19.1" 

5. A general Map or Survey. — This measure, which is 
also very generally assented to, has been made the subject of 
a separate article.^ 

6. Shortening Inquiry into Title. — It has been suggested, 
that the practice under Railway Acts, of paying the purchase 
money into court when any delay or difficulty takes place, 
and shifting the conflicting claims on the land to the fund in 
court, might be safely extended to other cases. Our readers 
will see the general clauses in 8 Vict. c. 18. ss. 77, 78. This 
plan, it is to be observed, was proposed with apparent 
approbation at the Great Irish Meeting of Landowners,^ 
but seems to us exceedingly questionable where the sale is 
not compulsory. 

We have then next to inquire, as to how all these plans and 
projects are to be dealt with. What steps should be taken 
to forward them? Of course, when they assume the shape of 
bills, they are, at all events, ripe for discussion both in Par- 
liament and out of it. But many of them have not yet got 
this length, and when they have, our readers are well aware 
that, although Parliament is competent to decide on the princi- 
ples of measures submitted to them, it does not follow, that they 
form the best possible tribunal for determining on its details. 
Who, then, shall decide on all these plans and suggestions, and 
many others before the public? Who shall determine, sup- 



* Serjeant Manning's Proposal for the Amendment of the Law of Bankruptcy, 
p. 37. 

• See Art IX. » See anti, p. 408. 
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posing all^ or any of them to be worthy of attention^ as to th6 
order of proceeding with them? Who shall say which is 
mature and which is immature? We know not how all this can 
properly be done^ except by the appointment of some com- 
petent authority. And here again recurs the want which is 
felt so often of a Ministbe of Justice in this country: 
admit that one Chancellor is both able and willing to act in 
this capacity^ the next declares that he has neither the ability 
nor the inclination. All^ then, is left to hazard, — to personal 
inclination. But in the absence of such a Minister of State, 
it has been the practice of the constitution to delegate his 
power, for some special purposes, to Commissioners, — a name 
sounding somewhat distasteful to some, but from necessity 
constantly resorted to. 

We have long thought that, following the suggestion of 
Lord Bacon, the amendment of the law should be entrusted 
to a Permanent body of men. ^ But if this be considered too 
strong a proceeding, surely there never existed a better case 
than now exists, for appointing a temporary Commission ; and 
yet this course might be made that which would be, of all 
others, not only the least advisable, but the most fatal. If 
the questions now prominently before the country were to be 
shelved^ or if they were to be committed to the keeping of 
lukewarm or incompetent friends, far better would it be to 

^ In the last No. of the ** Edinburgh Review,*' a Permanent Revising Board 
for Bills is recommended : the Reviewer says : ** Merely practical lawyers are 
often consummate in the art of applying positive principles ; but not being called 
upon by the nature of their avocations to conceive the law as a rational system, 
they could not conceive the comparatively simple expression to which it really 
may be reduced. Merely theoretical lawyers are equally incompetent to the 
business, as wanting a sufficient acquaintance with the details of the law, and 
that dexterity in applying principles which nothing but practice can impart. 
The Members of a Commission of Legislation, composed as we have suggested, 
would possess the minute knowledge and practical dexterity which are naturally 
acquired by experienced lawyers ; and, from the nature of their office, they 
would as naturally combine with these faculties a fiiculty of a higher order. 
Their office would give them the talent of conceiving the details of the law, as 
forming the related parts of an internally coherent whole. And this talent, 
combined with minute knowledge and practical dexterity, is the talent needed 
for the work of reducing the law to a Code.'* — Edinburgh Review, Jan. 1847. 
p. 257. 
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leave them aB they are, f<Mr while the wounds are (^n and 
bleeding, we are Bure that sooner or later they will be 
stanched. At the commencement of this inquiry a Com- 
mission, constituted as the Real Property Commission, was 
the only step that could properly be taken. It rec^ved the 
very general consent of the profession: it collected much 
useftil information : it stirred up the whole question : it ac- 
complished a good deal, and proposed much more. But a 
Commission so constituted, we are confident, would now 
satisfy neither the public nor the profession. We give the 
greatest credit to the members of that Commission, who fairly 
did their best, and who might again do all that could or 
should be done. But the public must be satisfied from the 
position of the persons composing the Commission, not only that 
professional prejudice and interest would not stand in the way 
of the necessary reforms, but that they could not. Technical 
learning and practical habits must be fully r^resented in 
such a commission, but they must not have a preponderating 
influence. If, therefore, there were a chance that the proper 
principles would not have fair play in such a body, far better 
would it be that there should be no such commission at alL 
It is quite possible that all sensible and experienced men 
would recommend Uie same measures; but then it is so im- 
portant that this should be done, that all suspicion as to 
motives should be removed. We have now, however, no 
fear that this subject will not attract proper notice. We 
can hardly take up a newspaper without finding some allusion 
to the law of real property either in this country or in 
Ireland. It is now not the hobby of a few benevolent 
persons : it has become a matter of national importance, and 
it must receive the necessary attention ; and of this we believe 
the Government is fully aware. 

We may here notice an interesting article in the last 
Quarterly Review (December). We are glad to find that 
in this influential quarter the necessity of a *^ general re- 
gistry of titles^ is admitted, and a trust expressed that *^ we 
have not much longer to wait for that reform" (p. 221.); and 
further, that the writer is of opinion that a general survey of 
the land, " fully equal to that of France, would be both useful 
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and practicable." (p. 233.) But in some parts of the article we 
are surprised to find an attempt is made to confoimd that 
proper and beneficial diviGaon of land which would arise from 
giving greater facilities to its transfer (and as to the benefits 
of whidi we thought all were agreed) with the forced and 
unhealthy division of land which takes place under the opera^ 
tion of the law in France, which not only abolishes primo* 
geniture, but regulates the mode in which a man's land is to 
be divided after his death, with which it obliges him to 
comply. Now, we are also opposed to the introduction of 
such a law into this country ; but we must be careful not to 
attribute the effects which arise from such a law, thus com^ 
puUorily dividing the land, to the law and px^u^ce existing 
in France (to which we have already called attention) which 
enaUes parties who wish to transfer and mortgage their land 
to do so cheaply and easily. A law which would allow a 
cheaper and less hazardous dealing with land would be most 
beneficial to all classes. In calling all the plans which have 
ktdy been brought before the public for bringing about a 
greater distribution of real property, " insidious and revolu- 
tionary" (p. 237.), probably the writer means to allude only to 
those which propose the abolition of primogeniture ; for if he 
alludes to the plans which have simply for their object the 
reduction of the present expense and uncertainty which now 
attend all dealings with land, it would only be necessary to 
point, not to semi-republican France, but to monarchical Prussia, 
to despotic Austria, and the minor states of Germany, in all 
of which a system of dealing with respect to land has been 
long in operation, cheap, simple, and safe. We apprehend, 
therefore, that the writer's observations must be so confined. 
Our own objects in this behalf cannot be better expressed than 
in the resolution of the Land Burthens' Committee of last 
session, which will hardly be considered "revolutionary." 
" The improvement of the law of real property, the simplifica- 
tion of titles and of the forms of conveyance, the establishment 
of some effective system for the registration of deeds." We are 
as anxious as they were " to impress on the House the necessity 

of a THOROUGH REVISION OF THE WHOLE SUBJECT OF CON- 
VEYANCING, and the disuse of the present prolix, expensive, 
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and vexatious system." (p. xiiL). These strong expressions, 
and many others to be found in the Report, cannot be easily 
eilaced from the recollection of the members of the com* 
mittee *, the other members of the legislature or of the public. 
There are indeed in this article some expressions which would 
seem to throw a doubt on the axiom hitherto, we appre- 
hend, universally received in political science ; that although 
the transfer of property whether real or personal, may not be 
in itself beneficial to the state, yet that the more complete 
power there is to transfer it, if the owner wishes to do so, the 
more beneficial is it both to the state and the owner. We 
think it necessary at present only to assert this to be so until 
some arguments are given us to the contrary. At present 
the only one, which is rather vaguely insinuated than stated 
by the reviewer, is, that if the power of transfer were more 
free, improvident transfers would take place, and that some 
check is necessary: but why does not this equally apply 
to goods and chattels ? Jewels and bales of cotton, and stock 
in the funds, may be parted with improvidently as well as 
lands ; and why should the owner of the one be more pro- 
tected by the law than the other ? The prudence or impru- 
dence of the transaction, we apprehend, cannot enter into the 
calculation of the legislature. That must be left to the in- 
dividual. Besides, the writer should know that the existing 
law in no way protects improvident transfers. The contract 
to convey is now the affair of a moment. It is the carrying it 
into execution that requires time, but the party is equally 
bound whether this take a day or a year. The state is 
bound to provide a law easily understood, and adapted to 
carry out the common transactions of life with reasonable ex- 

' The names of the Lords composing the Committee are as follow : (they 
will, perhaps, be surprised to find themselves characterised as " respectable 
and well-meaning men,'* having a bias towards revolutionary measures): 
Duke of Bucdeugh (President of the Council), Earl of Haddington (Privy 
Seal), Duke of Richmond, Duke of Buckingham, Marquis of Lansdown, 
Marquis of Salisbury, Earl of Hardwick, Earl of Radnor, Earl of Clarendon, 
Earl of Malmsbury, Karl Grey, Earl of Stradbroke, Earl Lovelace, Earl of 
Ellenborough, Lord Dacre, Lord Beaumont, Lord Redesdale, Lord Dalhousie, 
Lord Colchester, Lord Brougham, Lord Stanley, Lord Ashburton, Lord Cot* 
tenbam, and Lord Monteagle. 
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pedition and certainty, and at a moderate expense. By the 
present law a man often at his extreme need finds it a work 
of time and difficulty to borrow money on his land. ^ He 
wants every facility that can be given. 

This article, however, contains one important fact : From 
the official accounts it appears that in the ten years from 1826 
to 1835, the value of 934 millions sterling, or 69 per cent, of 
the territorial property of France, actually changed hands. 
Above 40 per cent, of these were changes by inheritance; 
50 per cent were sales, exchanges, forfeitures, &c. ; ahout 10 per 
cent, were gifts (p. 213.). The writer says in a note, — " It 
is remarkable that the registered sales of personal property 
for the same period amounted to just half this sum, so that 
it would seem at first sight that the immeubles were more 
changeable than the meubles.^ This greatly helps to establish 
what we have always asserted, that if the law as to the 
transfer of property were rendered more simple, the number of 
transfers would greatly increase. It is quite true that many 
of these transfers in France must have been made in the life- 
time of the parties, to defeat the operation of the law as to 
the division of land on their death ; but making a proper 
allowance for this circumstance, the number of other transfers 
must greatly exceed those in this country. 

We regret, then, to see this attempt to confound things to- 
tally distinct, — conveyancing reform, with an alteration in 
the law of primogeniture, and the compulsory division of land 

' An instance, by no means rare, recently came to our knowledge, of a city 
banker positively refusing to make any advance on a considerable unincum- 
bered estate of undoubted value, of one of its customers, who had instant 
occasion for a sum of money. This could not exbt in a well-ordered state of 
things, in which two points should be easily ascertainable; I, the actual in- 
cumbrances affecting any piece of land ; and, 2. its average value in the 
market, regard being had to the value of land in the neighbourhood. At pre- 
sent nothing more shows the unsatis&ctory state of real property as the un- 
certainty as to its value in the market. While bargains in consols are calculated 
within one-eighth, no person can say what land will fetch. Our dealings are 
certainly made in the dark. It is no uncommon thing, the moment a bargain 
is completed, to hear a large advance offered to the purchaser. We heard very 
recently of a small estate purchased for 8000L selling a month after for 13,0007. 
Here and there a man may gain by this, but it is a highly unsatisfactory state of 
things for the owners of land throughout the country, to whom a steady and 
certain market would be invaluable. 
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on the death of the owner. We believe that no one will be 
misled bj this. There are a great many persons in fayour of 
conveyancing reform, — there are very few in favour of any 
compulsory alteration in the law of primogeniture. To those 
who are for preserving this law, we would in all kindness 
address a word of warning. Take care what you do in op* 
posing the necessary reform in the law of real property ; take 
care how you attempt to check the efforts of those who wish 
to facilitate the legitimate alienation of property. If these 
are properly assisted and carried, you may preserve the law 
of primogeniture. The revision of the present system of con- 
veyancing, to use the words of the Lords' Report, is all that is 
really desired. But if this desire is opposed and thwarted, 
an indiscriminate outcry against the law of property will be 
raised. The alterations will be made in ignorance and 
clamour, and in that hour the very first law which will be 
repealed will be the law of primogeniture. 

It is, we are persuaded, without proper consideration that 
the Quarterly Review has allowed these expressions to escape. 
We have ever looked upon our contemporary as an active, 
useful ally in the cause of law-reform. Opposed to many 
constitutional alterations, it has been steady in supporting 
useful amendments of the law ; and on this very subject we 
remember a most favourable review of Mr. Humphrey's book, 
in which a fiur greater alteration in the law of property than 
any that we support, was advocated. Nay, in this very 
number we have a stout recommendation of extensive reform 
in Chancery.^ 



The proceedings in the present session have so far sup- 
ported the views which we have brought before our readers, 
not only on the present occasion, but since the commence- 

* This occurs apropos to a review and notice of a well- written and clever series 
of " Tales by a Barrister.** These tales came out about two years ago, and fell 
nearly still-bom from the press — read only by a very few, but by them admired 
and appreciated. They^have now been thus kindly and judiciously brought into 
notice ; but, alas ! not till after the death of their amiable and accomplished 
author, Frederic Liardet, who, after passing about twenty years in the army, 
went to Cambridge, where he took a degree, and was ultimately called to the 
Bar. He died in Switzerland this last autumn. 
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ment of this work. In moying the address in the House of 
Lords^ Lord Hatherton insisted on the necessity of giving 
greater facilities for the transfer of property, and even ex- 
pressed a wish for an alteration in the law of entail. The 
latter opinion met no support in that House, but Lord 
Stanley entirely agreed with him in the former. Again, in 
bringing forward his plan for belaud, on the 24th of January, 
Lord John Russell, among his other remedial measures, 
dwelt much on a series of Bills now in preparation, having 
for their object the facilitating the sale of land, and in this 
he received the universal concurrence of the House, and 
more especially that of Lord George Bentinck and Mr. 
Hume« 

This appears to us so important, that we shall give some 
extracts from the speeches to which we refer. We quote 
from the IHmea of the 26th of January. Lord John Russell, 
speaking first of small holdings, says, ^^Let me say here 
that I do not think, so far as I have been able to form a 
judgment, that small holdings are a great evil in Ireland. I 
believe that the particular mode in which such land is held, 
has often been a source of evil in that country, but I do not 
think the small divisions have been injurious; and I am the 
more confirmed in this opinion by finding that one of the 
counties in which there is the greatest division -^^ I mean the 
County of Armagh — is notoriously one of the most flourishing 
and best cultivated in Ireland.^' His Lordship thus went on: 
*' Connected with the measures to which I have alluded, viz., 
those which are to enable proprietors to make a better use 
of their property, to increase their capital, and to improve 
their estates, we have under consideration a measure for 
facilitating the sale of encumbered estates. There are 
two modes in which this may be done. One is by adopt-^ 
ing the general principle of the Copyhold Enfranchise- 
ment Act. Every one knows that bills are passed in every 
session to allow certain individuals to sell portions of their 
estates to enable them to pay off incumbrances. As one way 
of carrying into effect the principle to which I have just 
alluded, I would purpose that there should be a general law 
giving power to Commissioners to examine into each case 
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brought before them^ instead of passing a private bill in ea^^h 
case, that a general biU should be passed in which should be 
included all cases. Another mode of obtaining the same 
object has been under consideration^ and this was solely by 
the authority of the Court of Chancery, upon application 
made to it for that purpose. I cannot at this moment say 
which mode shall be preferred : all I can state is that the 
subject is under consideration. We shall likewise propose a 
bill by which those long leasehold tenures may be converted 
into freeholds." 

Objecting to other ports of the plan, and especially to the 
reclamation of waste lands, ^* as one of the wildest schemes 
imaginable," Mr. Hume continues : — " He would candidly 
tell the noble lord, that if he would bring forward immedi- 
ately two of the measures which he proposed to render sub- 
sidiary measures, viz. plans to simplify the titles to property, 
and to facilitate the sale of lands, he would confer a fiur 
greater blessing upon the Irish people than by endeavouring 
to reclaim the waste lands. He had seen to-day two persons, 
land-agents from Ireland, who assured him that any amount 
of land might be sold in Ireland, provided the titles could be 
made out easily, without expense." Finally, Lord George 
Bentinck declared ^^ that, with respect to the facilities which 
the noble lord intended to give for the sale of estates, and for 
the conversion of long leases into freeholds, he looked at them 
with great satisfaction and admiration." 

Here, then, is a point on which all parties are agreed ; and 
all that is wanted is, that the government should take, if they 
have not already done so, the necessary steps for carrying 
into effect the general wishes of the country. 

The writer of the pamphlet to which we have referred will 
best show the necessity for some measures, such as those to 
which allusion has been made, and will explain the reason of 
the general concurrence in them by those who have inquired 
into the state of the country. 

" The principal causes of the bad cultivation of land in Ireland 
may be classed under two heads, insecurity of title, and want of 
capital; and these causes affect the land, whether we look to the 
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owner of the property — unable perhaps to prove his title^ embar'* 
rassed by heavy mortgages, and bound up by settlements, — or to 
the pauper tenant in possession, holding his land at a rent whieh 
leaves him a bare subsistence, and without any motive for improv* 
ing a property of which he has no certain tenure. There are cer* 
tainly many instances of solvent landlords taking good care of their 
property, and also of tenants with well cultivated and improving 
farms, paying a fair rent, and having no fear of ejectment ; and 
the good effects which are evident in such cases make the contrary 
evils bat too apparent, in the numerous instances of insecurity and 
poverty. The similarity of these evils, and of their effects in the 
case of the landlord and the tenant, is so great, that it may be 
useful to exhibit them in parallel columns. 



Title doubtful, or difficult to prove ; Has no lease ; or a lease at so high 

so much so, as to interfere with the a rent, that being always in arrear, he 

^le of the property. is always liable to be ejected. 

Estate heavily mortgaged, or liable Is bound for a rent that takes all 

to a jointure, or pajrment to the he can spare beyond a mere subsist 

younger members of his &mily ; so ence, and consequently cannot afford 

that his nominal income is barely suf- to improve his farm, 
ficient to pay the annual demands, 
and he has consequently no capital to 
imprcve the property. 

Estate being entailed, or closely Having tio certainty of possession, 

bound by settlements, he has only a he will not of course give any labour, 

life interest in it, and is therefore dis- or expend any money for which he 

inclined to expend money on im- does not expect an immediate return, 
provements which will not be imme- 
diately remunerative. 



^^ The result of this state of things is such as might be expected. 
A country, naturally very fertile, is left almost unimproved, and 
only half cultivated ; the fields are undrained ; the rivers, left 
without care, overflow their banks, and turn good land into marsh; 
straggling hedges and uncultivated spots deform the face of the 
country ; the bay or com, insufficiently secured, is exposed to the 
weather ; and much land capable of culture is left to its natural 
wildness, or is so ill tilled, that it is but little better than waste* 
Tet our summers are warm enough for wheat ; our winters are so 
mild, that many plants flourish unprotected, which in England 

VOL. V. I* F 
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r^Qir« tQ be kept ttn4er gl^99 ; ovr Qf^turfd pNtures equiil the xsm\ 
oareful cultivation of other olimatea, and afford grazing to (^tU« 
almost the whole winter. This fertile but neglected land is oe* 
cupied by an embiwrassed gentry, striving to maintain the positioft 
in society to which their nominal inq<»ne would entitle them ; and 
by a pauper tenantry, multiplying to ei;:ce6S| outbidding one an-* 
Other in the ruinou« contest for land, and at length resorting to 
}ewle8« violence in order to retain its p^Msessioni as tb^ir only 
means of subsistence. The peaceful and industrious annnally 
jretire by thousands from the scene of contest, to ei^rt, in th^ 
forefts of America, the intelligence and energy, which, undar mor^ 
favourable circumstances, would have strengthened their country 
with a happy and independent peasantry* 

'^The evils resulting from settlements and entails may be re- 
garded as arising from insecurity ov uncertainty of tenure; because 
the possessor of the property is in reality not the owner ; he cannot 
deal with it as an owner ; he is merely a trustee for others ; he 
has no interest in its future though permanent improvement^ 
except so far as be may wish to benefit his successors ; he can 
never reap the benefit himself; he cannot sell \ he cannot dispose 
of a part, even though the alienation of a part might greatly 
enhance the value of the remainder \ he holds it during his life- 
time, as his predecessor has held it, unaltered, unimproved, to 
transmit it to his heir clogged with the same restrictions, alike 
injurious to him and to his country. This is the case of an 
iunembarrassed landlord. But let us suppose^ as is unfortunate^ 
too often the case, that he has received the estate encumbered 
under a settlement, with a jointure to the widow of the late 
possessor, and provisions for daughters and younger sons. In 
what difficulties is he at once involved! — this owner for life 
of a large tract of country, with a long rent-roll, but in fact 
a 9mall property I He cannot maintain his position in society 
without spending more than bis incomes debts accumulate; he 
f^ortgages his estate, and insures his life for the security of the 
PQortgageei Of course he cannot afford to lay out anything on 
wprpvements ; on the contrary, though perhaps naturally kind- 
hearted and just, bis necessities force him to resort to every means 
of increasing his present rental. He looks for the utmost amount i 
he lets to the highest bidder, without regard to character or mfans 
of payipent. If hi^ tenants are without leases, he raises their 
renti* If leases fall in, he cannot afford to give the preference 
to the last occupier. Perhaps, with all his exertions, he is unable 
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to pay the interest, or put off his creditors. Proceedings are com- 
menced against him, and the estate passes, during his life-time, 
under the care of the worst possible landlord, a receiver under the 
Court of Chancery.*' — Pp. 6-9. 

We may add^ that we trust that in his proposed remedial 
measures. Lord John Kussell will not drive the parties into 
the Court of Chancery, but will avail himself of the more 
sumiKiaryy simple, and economical machinery of commission- 
%ft^ In its present state, to talk to a landowner of the Court 
of Chancery as connected with relief would be considered a 
yery uiui^ascmable joke. 
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The cause of Legal Education is proceeding very satis- 
factorily. In Michaelmas Term^ Mr. George Long com- 
menced his Lectures on Jurisprudence and the Civil Law. 
He delivered two Introductory Lectures, in the Hall of the 
Middle Temple, which were attended most numerously and 
respectably, and the result has been, that a class has been 
formed of about 120 persons, of whom we are assured, about 
80 regularly attend. This is an excellent commencement. 
Gray's Inn has been the next Inn to take its place as assist- 
ing Legal Education. At a Pension, held on the 24th day of 
November, the Masters of the Bench, having resolved to estab- 
lish " a Lectureship of Real Property and Conveyancing, 
Devises, and Bequests," and having ordered that the sum of 
300/. per annum, for three years, be paid by the Society by 
way of endowment to the Lecturer ; invited gentlemen, desi- 
rous of the oflSce, to send in testimonials of their competency 
and fitness, on or before the last day of Hilary Term, 1847. 
The Benchers also expressed their wish, that the Students 
should be invited to join in the discussion of some appointed 
subjects — subject to proper regulation — and that further 
opportunities should be afforded to Students of stating, and 
of obtaining from the Lecturer, the solution of difficul- 
ties, and by examinations in the subjects of previous lectures 
and discussions. Here we have the revival of the ancient 
mootings and readings clearly pointed at, which were once so 
useful: and we entirely and cordially approve, both of the 
suggestions to the Lecturer and the manner in which they 
are made. At Lincoln's Inn and the Inner Temple, proceed- 
ings have also taken place. To the first the Equity Lecture- 
ship has been assigned; to the latter the Lectureship on 
Common Law. The Inner Temple has in this Term an- 
nounced this to the Legal Community in the usual way. 
Lincoln's Inn has not as yet made any formal announcement, 
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and possibly before it does there may be a General Meeting 
of all the Inns of Court, and we trust, that the result will be, 
that uniform regulations, as to admission, call to the bar, and 
attendance on lectures, will be established. Although a 
compulsory . examination is not, at any rate, in the first in- 
stance, expedient, yet we have always been of opinion, that 
a compulsory attendance on lectures is necessary for the 
success of the plan. 

We are glad to find that this subject is as interesting on the 
other side of the channel as on this. Mr. Joy's letters ^ are 
agreeably written, and are interesting, as containing extracts 
from the evidence taken before Mr. Wyse's committee, which, 
we are sorry to say, has not yet been printed. It is exceed- 
ingly inconvenient thus to defer the publication, not only of 
the report, but also of the evidence, which would have been 
of great use to the benchers in completing their plan of 
education. As it is, we hope we shall soon have the whole 
subject before us, when we shall be glad again to refer to 
Mr. Joy's letters. 

While on the subject of the Inns of Court, we may 
mention that judgment has been given in the case of Mr. 
Hayward, which has been repeatedly brought before our 
readers. After an argument ^, which lasted for several even? 
ings at Serjeant's Inn, conducted for Mr. Hayward, first by 
Sir Thomas Wilde and Mr. Merivale, and afterwards by Mr. 
Serjeant Talfourd and Mr. Merivale; and for the Inner 
Temple, first by Sir Charles Wetherell, and then by Sir 
Frederick Thesiger, the undersigned judges gave the follow- 
ing opinion : 

On the Petition of A. Hayward^ Esq., Q, C. 

" The Judges who heard this petition argued, in the ex- 
ercise of their general visitatorial power, think it right to 

> Letters ,on the present State of legal Education in England and Ireland, 
addressed to George Alexander Hamilton, Esq., M. P. By Henry Holmes 
Joy, Esq., Barrlster-at-Law. 1847. 

* Short.band writers having been employed, we trust that a full report of this 
case may be given to the public. We understand that the argument embraced 
the entire history of the profession from its earliest stage. 

F r 3 
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declare their unanimoiis opinion^ that the Benohem of the 
Inner Temple have the right to determine^ — firet^ whether 
they will add to their number by any new election ; and 
secondly^ which of the Members of the Bar belonging to 
their Society they will elect to call to the Bench. 

'' The Judges^ therefore^ are all of opinion that the peti- 
tioner had no inchoate right to be called to the Bench; bat 
they all think that the mode of election^ by which a ftingle 
black ball may exclude^ Li ttnreaaonable ; and they itrongly 
recommend the Benchers of the Inner Temple in ftiture to 
conduct their elections to the Bench on some more satis- 
factory principle. 

(Signed) 

D£NMAK. B. M. EOLFE. 

F. Pollock. W. Wiohtman. 

J. PaBKE. C. CfiEfiSWELL. 

E. H. Albebsok. W. Eble. 

J. Patteson. T. J. Platt." 

T. COLTHAN. 

This judgment has already led to the abrogation of the 
rule which has appeared so objectionable^ — the exclusion by 
one black ball^ of a person proposed for election to ^the 
Bench of the Inner Temple. It has been determined that 
henceforth a majority of the Benchers must vote for the 
candidate. But the mode of voting by ballot has not 
been altered^ and it is und^nrtood that four black balls 
will exclude. This case decides a point as to which we 
found it necessary to insert an argument (but as to which we 
think there could be no real doubt), that the Judges have 
jurisdiction over and are the proper Visitors of the Inns of 
Court. 
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PROCEEDINGS Ot THE SOCIETY 

FOR 

PKOMOTING THE AMENDMENT OF THE LAW. 

[Continued from 4 Law Rcnriewi p. 458.] 

[Permusion has been obtained to insert the Proceedings and a selection of 
the Reports of the Society for Promoting the Amendment of the Law, but the 
Society is not otherwise responsible for the contents of this Review.] 



OekeRal MsBTma^ July 29. 1846.-^WiiXLyc Ewaut, Esq., M.P., 
in the Chair. 

Thb Minutes of the last Meeting, (the 15th instant,) were read 
and confirmed. The following ^Members were ballotted for and 
elected) Arthur Kett Barclay, £sq., W. G. Prescott, 1^., 
Banker^ and Joseph Travers, Esq. 

A Communication from Mr. Grarrardi Solicitor, as to the state 
of the Court of Chancery, was read. 

Adjourned^ till Wednesday, the 12th of August, at half^^past 
four precisely. 



GrSKBafL Mkbtino, August 12. 1846. — The Right Hon^ Lord 
Brougham in the Chair. 

The Minutes of the ladt Me^tiflg (the 29th of July l&st) were 
read and confirmed. The following Members were ballotted for 
and elected : Viscount Ebrington, M.P., Montague Gore, Esq., M.P., 
William Hull Terrell, Esq., Barrister, Thomas Neufville Crosse^ 
Esq., Solicitor, James Reddie, Esq., Advocate, and George Gis- 
borne Babington, Esq., Surgeon. 
. AclJdUttied till Wednesday, the 4th day 6f N6Vfembei*, at ^«ht 
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Notices for Wednesday y the 4th of November. 

1. The first Report of the Committee appointed to consider the 
best means of extending the range of the Society's operations will 
be presented. 

2. The Report of the Committee on the Law of Real Property 
on the following reference will be further considered : " To con- 
sider whether in connection with a General Register the principle 
of Insurance of Titles might not be introduced." 

3. A communication as to a summary mode of proceeding in 
Equity in some parts of the West Indies, will be read. 

General Mbetino, Nov. 4. 1846. — The Right Hon. Stephe^t 
LUSH1N0TON in the Chair. 

The Minutes of the last Meeting (the 12th of August last) were 
read and confirmed. The following Members were ballotted for 
and elected : the Earl Fitzhardinge, Edwin Cliadwick, Esq., Bar- 
x'ister, Henry Lund, Esq., Barrister, and F. Dumergue, Esq., Bar- 
rister. 

The First Report of the Committee appointed " To consider tbe 
best means of extending the range of the Society's operations,** 
was presented and agreed to. 

The Report of the Committee on the Law of Property on the 
following reference was presented : " To consider whether in con- 
nection with a General Register the principle of Insurance of 
Titles might not be introduced." It was agreed that the Report 
should be printed, and further considered at the next meeting. 

Notices for Wednesday^ the 2d of December. 

L The Report of the Committee on the Law of Property as to 
Insurance of Titles will be further considered. 

2. A communication as to a summary mode of proceeding in 
Equity in some parts of the West Indies, will be read. 

GENERA.L Meeting, Dec. 2. 1846. — The Right Hon. Lobb 
Brougham in the Chair. 

The minutes of the last Meeting (the 4th of November last) 
were read and confirmed. The following Members were ballotted 
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for and elected : Matthew Talbot Baines, Esq., Q. C, Rupert 
Kettle, Esq., Barrister, David Power, Esq., Barrister, Archibald 
John Stephens, Esq., Barrister, and James Adam Gordon, Esq. 

The following reference was made to the Committee on the Law 
of Property : " To consider the propriety of making a General 
Map of the lands of England and Wales, for the purposes of Regis- 
tration and Conveyance, and otherwise, and to ascertain what 
steps have been taken, and what materials are forthcoming for 
making such a Map." 

A Report on Captain Maconochie's plan for Secondary Punish- 
ments having been presented by the Committee on Criminal Law 
and received, and several Papers on the Reformation of Juvenile 
(Menders having been brought under the notice of the Society, it 
was resolved, " That a Special General Meeting be held on Wed- 
nesday the 16th instant, to take the subject of these communications 
into consideration, with a view to ascertain the principle on which 
secondary punishments should be awarded." 

The Report of the Committee on the Law of Property on the 
following reference, " To consider whether in connection with a 
General Register the principle of Insurance of Titles might not 
be introduced," was ordered to be received. 

Adjourned till Wednesday, the 16th instant, at Eight o'clock in 
the evening precisely. 

Notice for Wednesday^ the \^th inst. 

To take the subject of the communications as to Secondary 
Punishments and Juvenile Offenders into consideration. 



Genkbal Meeting, Dec. 16. 1846. — Mr. Commissioner 
FoNBLANQUE in the Chair. 

The Minutes of the last Meeting (the 2d instant) were read and 
confirmed. The subject of the communications as to Secondary 
Punishments and Juvenile Offenders was considered, and it was 
agreed that the following reference should be made to the Com- 
mittee on Criminal Law : — "To report on the various plans which 
have been tried or proposed for the improvement of the treatment 
of Criminals, and young persons likely to become Criminals, and 
further to report on the principles on which punishments ought to 
be awarded and conducted." 

The following reference was made to the Committee on Colonial 
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and NftvigAtiati Laws :-^'' To cotuider the Law and Practice as to 
Colonial Judgeships wi& respect to their remoraL'' 

Adjourned till Wednesday, the Gth of January, 1847, at £ight 
o'clock in the evening precisely. 

Notieeefor Wednesday f the 6th of January, 

1. A communication as to the Law and Practice of registeritig 
deeds and instruments in the United States of America will be 
read. 

2. A Report from the Committee on Criminal Law as to 
Secondary Punishments and Juvenile Offenders will be presented 

Gekbbal Meeting, Jan. 16. 1847.*— the Right Hojt. Lohd 
Brougham in the Chair. 

The Minutes of the last Meeting (the 16th of Dec. last) were 
read and confirmed. The following Members were ballotted for 
and elected: the Earl of Wilton, A. E. Cockbum, Esq., Q. C., 
Alexander Pulling, Esq., Barrister, Peter Cator, Esq.^ Barrister, 
Edward Lawrence, Esq., Solicitor, Alexander Colvin, Esq., and 
F. N. WaUh, Esq. 

A cotnmunication as to the Law and Practice of registering 
deeds and instruments in the United States of America was read. 

The presentation of a Report from the Committee on Ciiminal 
Law on the following reference was postponed'till the next Meet- 
ing : — " On the various plabs which have been tried or proposed 
for the improvement of the treatment of Criminals, and young 
persons likely to become Criminals, and further to report on the 
principles on which punishments ought to be awarded and c(m- 
ducted," 

Notices for Wednesday, the Brd of February. 

1. A Report from the Committee on Criminal Law as to Se- 
condary Punishments of Juvenile OffendeTiS will be pteseiftfed. 

2. A Report from the Committee on Equity on the fcdlo^rfaag 
reference will be presented :— " TocdnsideT Wheth«' aily aad what 
improveihent can be made in the present fiiode df prooeeding ia 
the Masters' Offices.'* 

3. A Report from the Committee en the LftW ^ Property en th^ 
following reference will be presented s-^" To eensider the propriety 
of making a General Map of the lands of England and Wale% fol^ 
the purposes of Registration and Conveya^ee, afid otherwise^ ai^ 
te ascertain what steps hate been tdkefi, afid what akat^iaid &re 
forthcoming for making such a Map." 
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OOtmTS. 
Lord ChAnoelldt *• 

L. C. of Ireland - 
Rolls Court - 
V. C. ot Cngland - 
V. C. Knight Brud6 
V. C. Wigram 
QiaMn*i B«iMh 
Common Pleas 

Exchequer 

Practice Cases 
Court of Bankruptcy 



It£POBTfiS0. 
1 Cooper. Part 1. 

1 PbilL Part 4. 

2 Jones and Latouche. Part 1. 
8 Beavan. Parts 1, 8. 

14 Sim. Parts 1, 2. 
2 Coll. Parts 2, 3. 

5 Hare. Part 1. 

6 Q. B. Rep. Parti S, 4. 
2 C. B. Rep. Part 2. 

7 Mann and Gr. Part 4. 

14 Meea. and W. Part 4. 

15 Mees. and W. Part 1. 

S Dow), and I^wndes. Pam 3, 4. 
1 Ve Get. Part 1. 



I. POINTS IN COMMON LAW. 

1. RaUway Company-^ Refusal '^Mandarnvs^ 2. Railway SlaiM^-^ Joint 
Sloek ConqMoies Registration Act. S. TroTer^-CenyefsioB. 4. Seduction — 
Pleading-^ Right of Action. 5, 6, 7. Arbitration — Reconsideration of Award — 
Alteration of Award — Pleading. 8, 9. Contraet-^Construction. 10. Bond 



* Some of the following cases were reported before last NoTember, and were 
in type for our last number ; but, from press of oihet matteri th^y cbitld iiot be 
then inserted. — £o. 
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—Sump. 11. Inforiiuitioii— CommiBsion to examine Witnesses abroad. 12. 
Usury— Loans on real Security. 13. Provisional Committee — Joint Action 
— Release by Two of tbe Plaintiffib 14. Exemption from Arrest — Dramatic 
literary Property — Penalties. 

1. B£GiNA y. Norwich and Bbandok Railway Compaky. 
3 DowL & Lowndes, 385. 

Railwajf Ccmpanif — Refuaal — Mandamus. 

Private acts of parliament for the construction of canals, railways, 
and other like undertakings, were regarded bj Lord Eldon in the 
light of contracts made hy the legislature on hehalf of every person 
interested in any thing to he done under them ; and his Lordship 
declared, that unless that principle were applied in construing 
statutes of that description, they would become instruments of 
greater oppression than any thing in the whole system of adminis- 
tration under our constitution.^ By an analogy, therefore, to the 
equitable doctrine of the specific performance of contracts, courts 
of law have, on several occasions, issued a mandamus to railway 
companies, commanding them to execute their works in a manner 
conformable to their respective acts of incorporation. Where a 
departure from these acts occurs, a court of equity on the one 
hand has jurisdiction to restrain the irregularity by an ii^unction, 
while, on the other hand, a court of law has jurisdiction by a 
mandamus to compel the execution of tbe undertaking in the 
appointed manner. An instance of the exercise of the latter power 
occurs in the present case. The Norwich and Brandon Railway 
Company were required by their act of parliament ^, on making a 
bridge for the purposes of their railway over the river Yare, at 
Lakenham, to construct such bridge " so as to leave the same ividth 
of water-way under the same as at present exists, at the point 
where the said river will be crossed, and so that there shall be at 
all times a clear height of five feet above the ordinary level, or 
usual water-mark of the said river under such bridge for the 
passage." And in case the bridge should not be properly built, 
^' according to the true intent and meaning of the act,'* after notice 
in writing given to the company by the owner or occupier of the 
lands, the justices of the peace were authorised to grant an order; 
enabling such owner or occupier to make the same, and the rea- 
sonable expenses thereof were to be defrayed by the said company. 
The company proceeded to construct a bridge of less height, and 

' Blakemore v. Glamorganshire Canal Navigation, 1 Myl. and Keen, 154. 
* 7 Vict, c 15. (local, personal, and public). ^ 
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leaving less width of water-way than the act directed, and thereby 
impeded the passage of water to a mill situated on the river Tare, 
and belonging to the Norwich Insurance Company* The proprietors 
of the mill served a notice upon the Railway Company, calling upon 
them to construct the bridge so as to leave the same width of water- 
way, and the same height as existed at the time of the passing of 
the act. The solicitors to the company replied, that the company 
intended to make the bridge of the required height ; but that as to 
the other matters referred to in the notice, they were instructed to 
receive any process which the proprietors might think proper to 
institute in respect thereof. Two other letters on the subject, sent 
to the company subsequently by the proprietors, not having been 
answered, an application was made to the Court of Queen's Bench 
for a mandamus, commanding the company to construct the bridge 
in the manner directed by the act. It was stated on behalf of the 
company, that the necessary alterations had been commenced, but 
that the works had been stopped by floods. It was contended, that 
there had been no direct refusal on the part of the company, and 
that, therefore, there was no ground for issuing a mandamus ; and 
also, that the act having pointed out a specific legal remedy, 
namely, by application to the justices of the peace, the party was 
bound to pursue it, and could not go to the court for a mandamus. 
Patteson, J. '< The statute does not say that the justices shall 
have power to order the company to build the bridge. It would 
be very hard if a party were confined to the remedy of pulling 
down the bridge and building up a new one. I am of opinion that 
this rule must be made absolute ; and for this reason. Here is a 
letter written by the solicitors of the Railway Company in answer 
to a letter from the Insurance Society, which makes two com- 
plaints ; with the first of which they say the Railway Company 
will comply ; but as to the other complaint, they say they are in- 
structed to accept service of any process which the Insurance 
Company may think proper to bring against them. If the latter 
part of that letter is not a refusal by the company, I am at a loss 

to know what is to be considei'ed a refusal Then two other 

letters were sent to them by the Insurance Society, to which they 
make no reply. If these companies will take upon themselves to 
treat parties with so little respect, they must take the consequences 
upon themselves, and I cannot assist them." Rule absolute for a 
mandamus. 
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2. Toraa v. Smith. 15 Mees, h W. 121. 

Tb9 point dmdod in tbii o«ie was » sul^eot of mueb int^o^t nt 
the tim^ as the judgment of the Court materially affected the 
prospects of the suitors in a large class of cases relating to the 
previous extensive transactions in railway scrip. The Court 
unanimously ruled that the 26tb section of the Act 7 & 8 Yict. c. 
110., for the Registration of Joint Stock Companies, whereby the 
sale of shares in a Company was prohibited until after comphte 
registration, does not apply to Railway Companies. The effect of 
the decision, therefore, was to leave dealings in railway scrip to 
the ordinary operation of the common law. 

8. Taoiooooo v. Bobqison. 6 Q.B. 769. 

7Vot>«r»» Conversion, 

The plaintiff in this case (a lime-burner) was in possession of 
certain land and the lime, 8cc., lying upon the land. Defendant 
having recovered judgment in ejectment for the land, entered 
under the writ of possession, and turned off plaintiff's servants, 
who were loading a barge with part of the lime, and refhsed to 
allow them to put any more on the barge. The plaintiff having 
brought trover for the lime, it appeared in evidence that defendant 
was entitled to the land as landlord of a person in whose absence 
plaintiff had entered ¥rithout title, and the jury, under the di- 
rection of Lord Denman, C. J., gave a verdict for defendant. On 
a motion for a new trial, it was contended that the Court ought to 
have told the jury that the facts amounted to a conversion. Lord 
Denman, C. J. *' The defendant entered the premises with right, 
and had a right to turn off the plaintiffs servants. The plaintiff 
certainly had a right to the goods, but he should have sent some 
one with a proper authority to demand and receive them : if the 
defendant had then refused to deliver them, or to permit the 
plaintiff or his servants to remove them, there would have been a 
dear conversion ; but it does not necessarily result from the facts 
proved in this case that the defendant was guilty of a conversion.^ 
Coleridge J. " Neither the plaintiff nor his servants had any 
right to be upon the land ; nor was the defendant bound to let 
them remain there for the purpose of removing the plaintiff's 
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goods; what be was bound to do wa«, on demand, to let tbe 
plaintiff remoye tbe goodly or to remove them himself to somo 
ooftyenient place for tbo plaintiffi" Rule refused. 



4. GrRWHSLii V, Wells. 7 Mann, & Gr. 1088. 

Seduction — Pleading — Right of Action, 

In this ease the plaintiff's daughter had been seduced by the de- 
fendant. She was not resident with her father, and the declara- 
tion, therefore, omitted the usual clause per quod servitium amisit 
There was an allegation, however, that the daughter being delivered 
of a child, and thereby becoming unable to work, or to maintain 
herself, the plaintiff her father, being of sufficient ability to main* 
tain her, was by means of the premises forced and obliged to, and 
neeessarily did, maintain his said daughter at his own charges 
during the time she was unable to mountain herself. In argument 
upon the sufficiency of this allegation to sustain the action, tbe plain« 
tiff relied upon the statute 43 of EluBabeth, cap. 2, s, 7. to main* 
tain his daughter created a sufficient ground of action* Tindal C, J, 
'< Many observations suggest themselves against the soundness of 
the argument upon which the plaintiff relies. In the first place, if 
the liability to support the daughter under the statute of Eli^i. 
would form a ground of action per se^ independently of any ser» 
yice, it would seem scarcely credible that the difficulty of the 
proof of service, either actual or implied, which has occurred in 
BO many cases, should not have been avoided and answered by 
framing the declaration, like the present, upon the legal liability 
of the father to maintain his daughter under the statute. 

<< In the next place, if this ground of action is available in the 
case of seduction of a daughter, it is equally so in the case of every 
beating of a son, whether his service be lost or not ; and, upon 
this supposition, the beating of a son, at whatever advanced age, 
and although altogether emancipated from his father's family, 
would form a ground of action at the suit of the father, if called 
upon, under the statute, to maintain his son. 

" Jlnd, still further, this anomaly would follow,^that, as the father 
is only liable, under the statute, to maintain his daughter where 
he is of sufficient ability so to do, and as tbe damages recoverable 
by the fatberi when he brings the action, are, confessedly, not 
limited to the actual expenditure of his money, but may be given 
acoordlPg to the circumstances of aggravation in the particu-* 
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lar case, the right of action to recover compensation would be 
confined to persons of ability to maintain the daoghter, and would 
be denied to the poorer orders of the conuiunitj — a result that 
would be most unreasonable. 

" We, therefore, think for the reasons above given, the cause of 
action as stated on this record^ is insufficient, and that the rule for 
arresting the judgment must be made absolute." 

5. HowETT T. Clements. Clements t. Howett. 
7 M. & G. 1044. 

Arbitration — Alteration of Award -^ Brattice, 

In the first of the above-mentioned causes, a verdict was ordered 
to be entered for the plaintiff Howett with damages, subject to 
the award of an arbitrator, to whom both causes and all matters 
in difference between the parties were referred. The arbitrator 
made his award in both causes in favour of Howett, but a mistake 
arose in copying the award, the name of Howett being therein 
written James Charles Howett, instead of Joseph Charles Howett. 
The order contained a clause empowering the Court to refer back 
the award to the arbitrator for amendment, and a rule was ob* 
tained, calling upon Clements to show cause why the postea in 
the first-mentioned cause should not be delivered to the plaintiff 
and why judgment should not be entered in both causes pursuant 
to the award, or why the matter should not be referred back to 
the arbitrator to amend his award by correcting the error made in 
the Christian name of Howett. Tindal, C. J. *^ The clause em- 
powering the Court to I'efer back the award to the arbitrator for 
amendment, must be construed with some degree of liberality. 
The affidavit shows that the award was intended as an award 
made in the causes referred under the order of nisi prius. Let it 
go back to the arbitrator to be amended." 

6. Nick ALLS v. Warukk. 6 Q. B. 615. 

Arbitrator — Reconsideration of Award. 

This cause (which was between two mill-owners, concerning 
the manner in which they should make use of a certain stream of 
water) was referred to arbitration; and the order of reference 
provided that if the validity of the award should be disputed, or a 
motion made to set the same or any part thereof aside, the Court 
of Queen's Bench should have power to remit the matters thereby 
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referred to the reconsideration and determination of the arbitrator. 
The arbitrator made his award, but the plaintiff being dissatisfied 
therewith, the Court ordered that the matters referred by the 
order of nisi prias should << be remitted back to the reconsideration 
and determination of the arbitrator." Under this order the arbi- 
trator proceeded on the reference, and the defendant's counsel 
tendered several witnesses whose evidence was not known to the 
plaintiff or his attorney before the making of the award, but 
would, as counsel stated on the reference, have been of the highest 
importance with respect to the main point in dispute. The arbi« 
trator, however, refused to hear such witnesses, or to receive any 
farther evidence on the matters in difference, and he afterwards 
made his further award written at the foot of the original one. It 
was held by the Court of Queen's Bench, that as the order stood 
all the matters were referred back ; that the arbitrator was in a 
position which required him to hear the whole cause again, and 
that he ought to have heard the further evidence which had been 
tendered. 

7. SuTCLiFFE v. Bbooke. 14 Mecs. & W. 855. 

Fleading — Award, 

This was an action of debt on an award. The declaration 
alleged that in consideration of the plaintiff agreeing at the de- 
fendant's request to abide by and perform the award, the de- 
fendant agreed with the plaintiff to perform the award on his^the 
defendant's behalf, and there was an averment that the defendant 
had not paid the sum awarded. Pollock, C.B. <' I think this is a 
vicious declaration. The introduction of the averment of mutual 
promise makes it an action of debt to perform an award when 
made, and, not an action of debt on the award itself. The plaintiff 
had better amend." 

8. WiMSHUKST V. Deeley. 2 C. B. Rep. 253. 

Comtraet'^ Conttruetian. 

The defendants proposed by letter to supply to the plaintiff, into 
the East India Docks, an engine, boiler, &c., for a certain vesseli 
'* in conformity to the drawings and specifications furnished by 
B.;" and the plaintiff by letter accepted the offer. The de« 
fendant's letter contained other particulars on the subject of the 

yOL. T. GO 
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contract, but did not, in specific terms, state at what' time the 
engine, hCy were to be supplied. The specification, however, 
contained a condition that they should be completed and delivered 
within two months^ The engine, &c., were not delivered for six 
months, and the plaintiff brought an action of assumpsit to recover 
damages for the loss of the use of the vessel in consequence of the 
delay. It was contended on behalf of the defendants, that their 
letter excluded that part of the specification which related to the 
time of performance of the contract, if not expressly, at least by 
implication ; and that the o(mtract was, according to its legal 
effect, a contract to furnish the engine, &c., within a reasonable 
time. Tindal, C. J- " The fair interpretation of the contracts — 
the offer on the one side, and the acceptance on the other— 
appears to me to be, that the engine and boilers should be com- 
pleted and delivered within two months. This might be a most 
important consideration on the plaintiff's part. Without the 
machinery the vessel would be useless ; and the plaintiff may have 
entered into engagements from which he could not recede. The 
specifications containing a stipulation that the engine, &c., should 
be completed and delivered within two months, when the de- 
fendants, in their letter of the 15 th of July, say, ' We shall he 
willing to supply an engine and boilers, including friction-cou- 
plings, in conformity to the drawings and specifications.'' I think 
they adiopt the whole of the specification to which they do not 
specifically except. I, therefore, think there is no ground for the 
present motion." 

9. PoNTiPBx V. Wilkinson. 2 C, B. Rep. 349. 

Contract^-- Construction, 

The plaintiffs in this case agreed with defendant^ by letter, to 
prepare certain machinery, and fix the same in a l>rewery ; but no 
allusion was made to the time for payment until after the work 
was in progress, when the plaintiffs required the defendant to give 
security for payment on the completion of the work. The defend- 
ant refused to give security, but gave two references as to his 
responsibility, both of which the plaintiffs declared to be unsatis- 
factory; and, in a letter to defendant's attorney, they renewed 
their application for security. The defendant persisted in refusing 
to give security ; and his attorney wrote to plaintifis in the follow- 
ing terms : — ** We have considered it more desirable to dispense 
^th your assistance in the matter.*' The plaintiffs then brought 
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an action of assumpsit to recover the amount mentioned in the 
contract, and obtained a verdict. On a new trial, the Court left 
it to the jury to say, what was the real contract between the 
parties, to be collected from the correspondence, and a verdict was 
then given for the defendant. The plaintiffs then moved for a new 
trial. Tindal, C. J. " The question substantially raised at the 
trial was, whether the non-performance by the defendant of a con- 
tract by which the plaintiffs had agreed to supply and fix for the 
defendant certain brewing apparatus, which the defendant had to 
get supplied and fixed at a brewhouse belonging to H., and by 
which contract the defendant had agreed to accept and pay for the 
same on the delivery and fixing thereof, was occasioned by the 
fault of the plaintiffs or of the defendant. The defendant, at the 
trial, insisted that it was by the default of the plaintiffs that the 
contract waa unperformed ; inasmuch as they, the plaintiffs, had 
refused to proceed with the order omless security were given for 
the payment ; a condition which they had no right to impose, «s 
the contract was altogether silent upon the subject. The jury 
were of this opinion, and we think they were right." Judgment 
for the defendant. 



10. Fbith V. RoTHKRAM. 15 Mecs & W. 39. 

Bond — Stamp. 

A bond having been given to bankers to secure all monies not 
exceeding 1000/. due from the defendant on the balance of his ac- 
count current, together with such interest and commission as should 
be due to the bankers, and all customary charges for stamps, &c., 
it was objected, at the trial of an action on the bond, that the stamp 
of 6/., which it bore as the ad valorem duty on 1000/., was not suf- 
ficient. The Court decided that the stamp was right ; that, as a 
clear principle, the subject could not be charged with duties unless 
imposed by express words ; that the act extended only to monies 
secured to be repaid; and that the word repayment could never 
apply to commission or interest. The Lord Chief Baron also 
thought it probable that the bond meant nothing more than that, 
on making up the account current, interest and commission were 
to be included in the account. 
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11. Attorxet-Gekebal v. Bo vet. 15 Mees & W* 60. 

InfumuOum "— Commi$»ioii to examme WiHcuu abrmuL 

This was an information, filed on the common-law side of the 
Exchequer, to recover penalties for a breach of the revenue laws. 
The defendant applied to the Coui*t for a commission to examine 
witnesses abroad, and for an order to stay trial till the return of 
the commission. It was argued, from the admitted jurisdiction of 
the Court on the equity side to issue such a commission, that a 
similar jurisdiction existed on the common-law side. But all the 
Barons held the contrary, and refused the motion. 

12. Bell v. Coleman. 2 C. B. Rep. 268. 

Usury — Loana on Real Security. 

By Stat. 3 & 4 W. 4. c. 98. s. 7., bills of exchange and pro- 
missory notes, not having more than three months to run, were 
exempted from the usury laws ; by 7 W. 4. and 1 Vict. c. 80. 
the exemption was extended to bills, &c., not having more than 
twelve months to run ; and by 2 & 3 Vict c. 37., which continued 
the 7 W. 4. and 1 Vict. c. 80., it was provided (s. 1.) " that nothing 
herein contained shall extend to the loan or forbearance of any 
money upon security of lands, tenements^ or hereditaments, or any 
estate or interest therein" Subsequently ta the 3 & 4 W. 4. c. 98., 
A., the defendant in this action, discounted bills "for B. to the 
amount of 1000/., taking more than 5 per cent, discount. When 
the bills became due, which was prior to the passing of the 2 & 3 
Vict. c. 37., B. being unable to pay then, and being pressed for 
payment, deposited with A., as a collateral security for the 1000/., 
a deed securing an annuity upon real estate, but without saying 
anything about the rate of interest. The Bills were several times 
afterwards renewed at a higher rate of interest than 5 per cent. ; 
but this was done without reference to the deed which had already 
been deposited : and all the subsequent dealings with the bills 
took place before the passing of the 2 & 3 Vict. c. 37. An action 
of trover was brought to recover possession of the annuity deed^ 
on the ground of usury, the annuity secured by the deed being 
charged upon real estate. The Court, however, was of opinion 
that the deposit of the deed was originally a valid and subsisting 
security for the 1000/. ; and that nothing had taken place since 
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to invalidate it. And it was also Leld, that the proviso of the 
2 Sc 3 Vict. c. 37. s. 1., " that nothing herein contained shall 
extend to the loan or forbearance of any money upon security of 
any landsy tenements, or hereditaments, or any estate or interest 
therein, ^^ does not, by any retrospective force, operate on by -gone 
transactions. 

13. Kawstone v. Gcndell, 3 Dowl. & Lowndes, 682. 

Provisional Committee — Joint Jetton — Hekate by Two of the Plaintrffs. 

This was an action brought by the Provisional Committee of a 
Bailway Company against their engineers, for a breach of contract 
in not completing their works in time to make the proper deposit 
of the plans at the board of trade. After issue joined, two of the 
plaintiffs released the defendants ; and the cause being entered for 
trial at Liverpool on the 21st March, the attorney for the de- 
fendants on the evening of the 20th delivered a plea puis darrein 
continuance of the release. This stopped the action. It was 
thereupon argued that the plea was in itself fraudulent and void. 
Pollock, C B. " You must not confound fraud with impropriety 
of conduct. It may be a very wrong thing to execute a release 
under circumstances like the present ; it may be an act which an 
honest man would not do, and one for which he may be respon- 
sible to another tribunal : but if there be the smallest scintilla of 
right or real interest upon which the release may operate in law, 
we cannot interfere." Parke, B. " You are bound to show that 
the release was a fraud on the other plaintiffs ; that has not been 
done, and your remedy is by bill in Equity." 

14. FxTZBALL V. Brooke. 6 Q. B. 873. 

Exemption from Arrest — Dramatie literary Property — Penaltitf. 

Judgment had been recovered against the defendant for 12/., in 
an action of debt for six performances of a- play, without the au- 
thor's consent ; the damages being laid at 40*. for each perform- 
ance. The defendant was taken on a ca, sa,, but WJ^3 discharged 
by the Court of Queen's Bench on the ground that this was a 
" debt recovered," within the meaning of the stat. 7 & 8 Vict. c. 
96., which exempts defendants from being taken or charged in 
execution in any action for the recovery of a debt, wherein the 
sum recovered shall not exceed 20/. The question, it was con- 
tended, that the six sums recovered and making up 12/. were penal- 
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ties, and, therefore, not within the act The Court was, however, 
of opinion that under the stat. 3 & 4 W. 4. c. 15., for amending 
the laws relating to dramatic literary property, the sums recovered 
were damages, and not penalties. 
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L RiGBY V. Great Western Railway Company. 1 Coop. 2. 

It^wudUm ^ Doubifid Eqmip. 

On the very first day of his resuming the judicial chair, Liord 
Cottenham had occasion to enforce a principle which he had often 
previously enunciated ; that, where an equity is dependent on a 
legal right, and where the question is, whether there ought to be an 
injunction, the Court, looking at both sides to see in which way 
the least possible loss would fall upon either party, would pat the 
case in train to have the legal right speedily ascertained, and give 
protection in the meantime to the rights of both parties. His 
Lordship took this course in the case before us, by varying an order 
of Vice-Chancellor Wigram, who had granted an injunction posi- 
tively restraining the exercise of the legal right. 

2. Clayton v. The Attorney-General. 1 Coop. 44. 

LeoM •— BentwaL 

The most remarkable judgment in Mr. Cooper's new Reports is 
one by Lord Chancellor Brougham, in June, 1834, now published 
for the first time, " as affording ** (Mr. Cooper tells us) " a peculiar 
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specimen of his lordship's juridical style." In this ease the 
plaintiff claimed absolutely from the crown^ and independently 
of any special covenant for that purpose, a renewal of a lease 
for lives of certain premises parcel of the Duchy of Cornwall* 
The passage in question is as follows : " It is said that this is 
not merely the case of the Clayton family, but of many other 
mesne lessees, and that the decision of it will affect not only the 
leases of the tenants paravail on that estate, but hundreds of 
others ; in a word, that it is the case of all the tenants mesne or 
paravdl of all the Duchy of Cornwall. I fully accede to this 
proposition ; only I carry it further. For it is not merely the case 
of this duchy, but of many others;-— the Duchies of Portland 
and Bedford, and Cleveland, and Sutherland, and Rutland ; and 
it is not only the case of those ample domains, but of all other 
proprietors, great and small, and their tenants. It is the case of 
every one estate in the towns and in the countries where the land has 
been leased for a length of time, and the terms have not been suf- 
fered to expire. There is nothing to distinguish the case of the King 
or his eldest son the Prince^, and their tenants, from that of all 
other landlords and all other tenants throughout the realm. Were 
I to give judgment now against the crown, I should make every title 
throughout the kingdom shake, and conjure up a fearful group — ^a 
host of dark and fantastic suitors — to blacken this haU, and fill 
its air with novel and discordant sounds, uncouth to all learned 
ears, unintelligible to all learned minds ; and I should involve the 
community and its real property in a maze of groundless, endless, 
pitiless litigation.'* Judgment was, therefore, of course for the 
crown. 

3. Forbes v. Peacock. 1 Phill. 717. 

Vtndor and Purchaur-^ Application of Purchate Money. 

In a former number (Vol. I. p. 491.) attention was called to a 
very important conflict of judicial opinion in the cases of Page v* 
Adam (4 Beav. 269.) and Forbes v. Peacock (12 Sim. 528.). In 
Page V. Adam, Lord Langdale, M. R., had held, that where a man 
by deed or will charges his estates with payment of his debts 
generally, or orders his estate to be sold for that purpose, the 
purchaser is not liable to see to the application of his purchase 
money, or to inquire into the state of the trustees' accounts, not- 
withstanding notice of the payment of the debts. But in Forbes 
V* Peacock, where the estate was Hable to a ^primary geheisil 

. .* T^e^Crqwn w^^sued.asin nglitof ..t.he then pon^e»ist«ij^JPfinci of Wa1iP«^ 
^Bo, when existing, i* Duke of Cornwall. ^ " 
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charge of debts, and the sale took place twenty-five years after the 
testator's death, and the vendors refused to state whether or not 
the debts had been paid, the Vice-Chanoellor of England held that 
the purchaser was not exonerated, and had a right to require that 
the eetiuis que trust should be parties to the conveyance. An 
appeal from this decision having taken place, the judgment of the 
Vice-Chancellor was reversed by Lord Chancellor Lyndhurst with 
his Honour's concurrence, and in accordance with Lord Lyndhurst's 
opinion, as expressed in Johnson v. Kennett (3 MyL & K. 631.), 
that in such cases the rule of exoneration in favour of purchasers 
is a positive rule of construction applicable to the state of things 
at the death of the testator ; and that if the debts are afterwards 
paid, and legacies alone are left as a charge, that circumstance 
does not vary the general rule. 

4. HoLROYD V. Wyatt. 2 Coll. 327. 

Vendor and Pttrekater^' Sufhconiraei '^ Pradice, 

The common ride in Chancery respecting sales under a decree 
is, that if a purchaser makes a sub-contract of sale before he has 
had his own purchase confirmed by the Couii;, the sub-purchaser 
becomes a purchaser under the Court, and is responsible to the 
Court for the purchase-money. In the present case, one Ross was 
the highest bidder for a lot, which was knocked down to him at 
4160^ ; and he signed an agreement for the purchase at that price. 
Soon afterwards one Haines told the auctioneer that, although Ross 
was the apparent bidder, he, Haines, was the real purchaser, on 
behalf of one Farrance'. The auctioneer then, by consent of Ross, 
cancelled his signature to the contract, and allowed Haines to sign 
it on behalf of Farrance as the purchaser for 4160/. Haines at the 
same time paid a deposit on the purchase-money. Ross received 
the 340^ from Farrance, and then went out of the jurisdiction of 
the Court. It turned out that Ross had been a real purchaser, and 
that after the lot was knocked down to him, Haines, on behalf of 
Farrance, had ofiered to purchase the lot from Ross on payment to 
him of 340^ beyond the 4160/L, and that a sub-contract had been 
effected upon these terms. Under these circumstances a petition 
was presented, praying that Farrance might be deemed the pur- 
chaser at 4500/., and be ordered to pay that sum into Court, or that 
Farrance might pay 4160/. and Ross 340/. into Court, or that the 
contract might be declared void, and a re-sale directed. Vice- 
Chancellor Knight Bruce : ** I am not by any means sure that, in 



Poi7its in Equity. 449 

fltriciness, the Court might not have treated Farrance as a purchaser 
direct from the Court at the larger sum, and have disregarded the 
payment to Ross ; but I know no case that has gone that length. 
I am not prepared to say that there is any moral fraud in this case 
•—anything dishonest, however inaccurate the proceeding may 
have been. Upon the whole, I think that the ends of justice will 
be satisfied by directing this property to be re-sold ; reserving the 
question whether, if the property shall not produce 4500/., Fai- 
rance shall be answerable to the Court, and reserving all question 
of liability in Ross." 

5. Duke v. Barnett. 2 Coll. 337. 

Vendor and Purchaser — Conditions of Sale, 

In this case the purchaser had agreed to accept the vendor s title 
" without dispute ;" and a conveyance having been accordingly 
prepared, the purchaser's solicitor requested to see an abstract of 
the title. This having been furnished, the solicitor objected that 
the property in question 'having formerly been mortgaged with 
other property, had not been included in a release or reconveyance 
of the mortgaged premises ; and he accordingly required a fresh 
release. The vendor, however, refused to procure the release, and 
filed his bill for specific performance of the agreement. Vice- 
Chancellor Knight Bruce : " There was a flaw in the vendor's title, 
and it consisted in this : that some incumbrancer had executed a 
release or reconveyance defective in point of parcels, which left an 
outstanding legal estate in the property, or a portion of the pro- 
perty. This, though matter of conveyance, affected Edwards's 
(the vendor's) title : it was a defect, subject to which Edwards 
held the property. Assuming the defect to exist, as the lessee was 
under the obligation, if he exercised the option of buying, to accept 
the title without dispute, I am of opinion, that he is precluded in 
this courts and at law, from taking an objection upon a defect in 
that release or reconveyance, if defect there was." 

6. Ex parte Jollifpe. 8 Beavan, 168. 

Unclaimed Dividends — Fraud. 

About forty years ago Mary Hunt of Bristol died possessed of 
1210/. 3 per cent, consols, which was overlooked by her executore, 
and waft after the proper Upse of time transferred by the Bank of 
England to the commissioners for the redaction of the national 
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debt Id May, 1842, the Bank retransferred the stock to one 
Sanders, who^ in the assumed name of Thomas Hunt, had obtained 
probate of a forged will of Marj Hunt, and claimed the re-transfer 
as her executor. Afterwards, in 1844, the two surviving genuine 
executors of Mary Hunt became aware of her title to the stock in 
question, and presented a petition to the Court of Chancery, 
alleging the Bank's refusal to transfer the fund to them, in con< 
sequence of the previous transfer with Sanders, and praying that 
the commissioners for the reduction of the national debt might be 
ordered to transfer the amount to the petitioners with a large 
arrear of dividends. Lord Langdale, M. R. " Whatever au- 
thority there might have been to transfer to Thomas Hunt, if a 
real person named Jn a pretended Vill, of which probate had 
been granted to him, there was no authority to consider William 
Sanders, pretending to be Thomas Hunt, as the person to whom 
the probate was granted. The fraud and deception practised 
on the Court of Probate could not give to William Sanders the 
right ,to be treated as Thomas Hunt any where else, and could 
not entitle any third party to deal with him as if he were Thomas 

Hunt to whom the probate was granted Whatever may be 

the inconvenience, and it is alleged that eventuaUy some incon- 
venience may arise, from ordering the commissioners to make a 
transfer and payment from other stock and dividends in their 
hands, under the act 56 Geo. 2. c. 60., it is clearly directed that 

such transfer and payment may be ordered to be made 

I am of opinion that the petitioners are entitled to the order they 
pray, except as to the costs, the whole of which must be paid out 
of the fund recovered." 

7. Mi.TSON V. Swift. 8 Beav. 683. 

Prdbatt Duty — Conversion. 

**In case where a man dieth intestate, the ordinary^ shaK iJepat^ 
of the next and most lawful friends of the dead person intestate 
to administer his goodsP Such is the language of the statute 
31 Edw. m. St. i. c. xi. ; but with reference to the revenue laws 
of the kingdom, questions from time to time arise as to the extent 
and meaning of the term " goods," in consequence of the necessity of 
ascertaining the amount of duty payable upon the grant of probate or 
letters of administration. " Whatever" (said Lord Abin^r in At- 
torney-General V. Bowens, 4 M. & W* 1^1.) /* may -have b^to 
the origin of the jurisdiction of the oi^dinairy to ^nt probate^ it is 
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dear that it can be exercised in respect erf" those effects only, which 
he would have had himself to administer in case of intestacy.** 
Probate duty, therefore, applies only to such property as faUs under 
the designation of '^ goods " within the statute of Edward m. \ In 
the case before us the testator had executed a trust deed for the 
sale and conversion into money of his real estate. No sale took 
place during his life ; but about two years afterwards the trustees 
raised a sum of 10,000/. and upwards by a sale of part of the 
estates. In administering the testator's estate, the money thus 
raised was treated as part of his personalty, and under these 
circumstances probate duty was claimed by the Grovemment. It 
was admitted on the part of the Crown, that, if l^e conyersion had 
taken place under a will, the duties could not have been claimed, 
as the estate would then have continued realty until the testator's 
decease. But it was contended that the trust-deed executed by 
the testator had so completely impressed his realty with the cha- 
racter of personalty during his life, that the duty attached upon it 
as such in the usual way. Lord Langdale, M. B., was of opinion, 
that the ordinary had no jurisdiction over real estate thus circum- 
stanced, and that the proceeds of the sale were not in the control 
of the executor. His lordship, upon these grounds, gave judg* 
ment against the Crown. 



8. Tatlob v. Hatgabth. 14 Sim. 8. 

Truit Ettate^- Prerogative — Bona Vacantia. 

The prerogatives of the Crown are not favoured in equity. 
Hence, in those cases where the prerogative can be made avail- 
able to the Crown only through the medium of the peculiar doc* 
trines of construction, which are of daily and £uniliar application 
in courts of equity, as between subject and subject, the Court of 
Chancery refuses to exercise its jurisdiction for the benefit of the 
Crown. "The Crown," says Lord Chancellor Loughborough ^ 
" comes under no head of equity." Accordingly, in the case of 
Walker v. Deane ^ where the will directed the trustees to lay out 
trust money in the purchase of freehold or leasehold estates, and 
the objects of the trust failed, the Court refused to impress upon 
the money the quality of land, so as to enable the Crown to daim 
by escheat. The claim of the Crown was alike repelled in Bur-p 
gess V. Wheate, by the decision that a trust estate, does not 

> Walker y. Deane, 2 Yes. Jun. 185. 
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escheat to the Crown for want of an heir to the cestui que trust ; 
80 that, in default of such heir, the trustee remains seised to his 
own use, he being, in the eye of the law, a perfect tenant, and the 
Court of Chancery giving no effect to the doctrine of escheat in 
such a case. In Henchman t. the Attorney General*, where the 
testatrix had directed the property in question to he sold, the 
same subject came under discussion before Jiord Brougham C, 
who said, *' As the lord cannot take ; as, beyond all question, the 
Crown cannot take ; and as there is here no heir of the testator, 
the devisee alone can take. He takes from necessity, indeed, and 
because there is none other to take, the resulting trust failing for 
want of a cestui que trust.** Upon the authority of the two above- 
cited cases, the law regarding the non-escheat of trust estates, in 
default of an heir to the cestui que trust, was too clear for a doubt. 
But, in commenting upon Burgess v. Wheate, the learned editors 
of Co. Litt. raised another question in the following terms : '^ In 
Burgess ▼. Wheate, Lord Mansfield endeavoured to establish 
the right of the Crown to the benefit of a trust which failed for 
want of an heir, by attempting to fix on trusts the feudal incident 
of an escheat. In the discussion of the question the analogy ap- 
peared unnatural, and the case was decided against the Crown. 
A better ground in favour of the claim of the Crown might, 
perhaps, have been found by resorting to its acknowledged pre- 
rogative of being entitled to bona vacantia, or every species of 
property of which no owner is discoverable."- The hint thus 
given was taken advantage of in Taylor v. Haygarth. There the 
testatrix in the cause gave the residue of her property, real and 
personal, to her executors, in trust for sale immediately after her 
death ; and she directed her trustees, after providing for certain 
annuities, to stand possessed of the capital, in trust for such per- 
sons as she should direct by a codicil to her will. She died in 
1838, seised and possessed of freehold, copyhold, and personal 
estate, but without having made any codicil. She was illegitimate 
by birth, and had never been married ; and, consequently, she left 
neither heir nor next of kin. The trustees made sale of the 
realty pursuant to the directions of the will, and invested the 
greater part of the proceeds in stock ; and under these circum- 
stances the question arose, whether the stock thus representing 
the realty belonged to the trustees or to the Crown ; the latter 
claiming the stock as bona vacantia, and for that purpose contend- 
ing that the land was, by the terms of the will, definitively and 

> Myl. & Kcpt 494. « Co. Litt. 191 a., by Harg. 
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indelibly impreBsed with the character of personalty. On the side 
of the trustees, however, the case of Hill v. Cock was citedi 
where Lord Eldon says : '< The rule in equity is clear, that where 
real estate is directed to be converted into personal for a purpose 
expressed, which purpose fails, either wholly or partially, in the 
former case, though the estate has been converted, the whole pro* 
duce of that conversion will still be real estate.** The Y. C. of 
England: ^'The only question that remains to be disposed of 
relates to the real estate. Now, whatever opinion might have 
been originally entertained about Burgess v. Wheate, it has re- 
mained unreversed for more than eighty years ; and, consequently, 
it must be considered as binding upon the Court. It is observable 
that it is not the decision of one judge against another, but of 
Lord Keeper Henley and Sir Thomas Clarke M. B. against the 
opinion of Lord Mansfield. The M. R. and the Lord Keeper 
agreed upon a point of equity against the C. J. of the King's 
Bench .... and, in deciding the present case, I must take it to be 
the law. Now it was said, that, inasmuch as there was clearly a 
direction in the will that the real estate should be sold, therefore 
the Crown is entitled to the money that might have arisen from 
the sale. Upon that point I referred to Walker v. Deane ^ not so 
much for the decision as for the sake of the positive proposition 
which is laid down by Lord Loughborough in that case. His 
Lordship says : << Is there any reason to raise an equity to convert 
the money into a different species of property in order to create a 
different effect ? There is no person claiming under the will of 
the testator appearing to insist that it shall be considered as that 
which, de facto, it is not. The Crown comes under no head of 
equOy. I think it would be a great stretch even if that circum* 
stance of the option [to invest either in freehold or leasehold 
estate] was wanting ; but, with that circumstance, to convert it 
for the Crown is too extraordinary for a court of equily. There* 
fore, the broad proposition is, that the Crown comes under no 
head of equity. . . . Here, in order to give a right to the Crown, 
it is absolutely necessary that the equity should be enforced, or at 
least enforceable, for the purpose of converting the freehold estate 
in fee simple into the description of personalty ; and the real 
question is, whether, attending to the authorities, there is an 
equity to compel the conversion for the Crown. Now I have the 
authority of the opinion expressed by Lord Loughborough against 
the existence of any such equity ; and, without assuming to my« 
self the jurisdiction of the House of Lords, and entering into the 

1 2 Ves. JuD. 185. 
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question whether the decLsion of Lord Chancellor Brougham, in 
Henchman v. the Attorney-General \ is right or wrong, it is quite 
sufficient for me to say, that, in making the decision which he did, 
he evidently referred to and relied upon the opinion expressed in 
the case of Walker v. Deane.' Then, as far as the question about 
the legal estate goes, I have the decision of a Court of Equity 
that the Crown shall not take it by escheat And I have the 
opinion of two Lord Chancellors in succession, that there is no 
equity for the Crown to call for a conversion of the land, in order 
that the Crown may take the prMuce of it. . . . My opinion is, 
that the Crown has no equity to take from the devisees [the trus* 
tees] the produce of the estate which they have sold of their own 
authority." 

9. Samdeb v. Sakdeb. 2 ColL 276. 

Partn€r»hip — ImaniUf — Diatoluiion, 

This case deserves notice as an express authority upon the point 
that insanity of a partner is a ground for a dissolution of the co- 
partnership : and the Y. C. Ejiight Bruce decreed a dissolution 
as firom the date of the decree. 

10. Exparte Fbppsb. 2 Jones k Latouche, 96. 

Truitee Act — Practice, 

The construction of the statute 1 W. 4. c. 60., appears to have 
been very frequently the subject of adjudication in the Irish 
Chancery during the years that Sir Edward Sugden has presided 
in that court. The profession has consequently the benefit of the 
opinion of the framer of the act upon various important points 
connected with its application. The case before us appears to be 
altogether new in its circumstances. Certain stocks and moneys 
were vested in trustees upon the marriage of the petitioners, Pepper 
and wife : and the settlement contained a power, with the consent 
of the husband and wife, to invest the trust money at interest in 
government or private security, provided that such private se- 
curity should be approved by the opinion of counsel for all parties 
as to its propriety, safety, and validity. Then followed a power 
to the husband and wife to appoint a new trustee in the room of 
any trustee who should (among other disqualifications) refuse or 
neglect to act in the trusts, and also to change the trustees when- 

» 3 MyU & Keen, 494. » 2 Ves. Jun. 185, 
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ever the husband and wife should think it expedient. Under the 
powers of the settlement the husband and wife became desirous of 
investing some of the trust moneys in a private security, which 
Tudiey, one of the trustees,' declined to approve. Thereupon the 
husband and wife, by deed of July 11th, 1844, app<HJited a new 
trustee in Tuckey's room, and by letter required Tuckey to concur 
in transferring the trust-funds to the other old trustee and the new 
trustee jointly. Tuckey objected to comply with this requisition 
on the ground that a legal doubt had been raised whether the sub- 
stitution of a new trustee would exonerate Tuckey from responsi- 
bility. The petitioners prayed for a reference to the Master to 
inquire whether the deed of July, 1844, was good and valid, and 
if so, then that Tuckey might be ordered to make the transfer. 
The 10th and 11th sections of the act were relied upon. Lord 

Chancellor Sugden. " The old trustee is not under any 

disability, nor unwilling to act in the trust ; he exercised his dis- 
cretion, and refused to do the act required; stating, however, that 
he was willing to be discharged from the trust under the sanction 
of the court I do not think this is a case within the statute* The 
trustee has only done his duty ; he bond fids refused to lend the 
trust money, because he thought the security offered was not a 
proper one. No order of mine would absolve him from responsi- 
bility ; for the 10th section of the act only applies to cases where 
the trustee really neglects to perform his duty. Here the trustee 
did not refuse to execute his trust. Even though I may have the 
power, I think I ought not to exercise it, in order to enable the 
parties to carry their intention into execution. The trustee has 
no right to call upon the court in this summary manner to sanc- 
tion* his transfer of the property ; but he has acted properly in not 
allowing the money to be lent upon any buf good security. The 
act was not intended to give a sanction to a trustee to resign his 
trust, rather than do an act which he deems imprq[>er. Such a 
settlement is well calculated to embarrass any trustee attentive to 
his duty. I refuse the application." 

11. Pannbll v. Hurley. 2 Coll. 241. 

Breach of 7Vii«f — Banket' i AceomUi. 

The doctrine of responsibility for breaches of trust is exercised 
with much rigour by the Court of Chancery, towards all partici- 
pants in such transactions. That a trustee should be held liable 
to the utmost extent for all departures from the strict line of duty, 
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is both just ftnd intelligible ; but few persons are aware of the 
risks which they incur by co-operating, how innocently soever in 
point of intention, in proceedings which are connected with, and 
accompanied by even constructive notice of, a subsisting trust. 
In 1814 one Fannell executed a conveyance to three trustees, 
Clarke, Bussell, and Davy, in trust for sale and payment of Pan- 
nell's creditors. Soon afterwards the trustees opened an account 
with Skinner, Brown, and Co., bankers, for the use of the trust 
estate, under the title "Pannell's Estate — Clarke, Bussell, and 
Davy.^ In 1826 the firm of Skinner and Co. was dissolved, and a 
new firm was established by Skinner and the defendant Hurley, 
who opened new books and issued new notes ; but the books of the 
old firm were retained, and many of the old customers continued 
their accounts with the new house. Pannell's trust account was 
thus continued : but in consequence of the deaths of Clarke and 
Russell, the title of the account was thenceforward headed " H. 
Pannell's Estate, per J. Davy, trustee." In 1830, the banking 
firm consisted of the defendant Hurley, Whitter, and Brown, and 
90 continued until 1834, when Brown, who also traded as a 
clothier, in partnership with his son and Davy the trustee, be- 
came bankrupt. In 1833, Pannell's trust account was closed by 
Davy, who being then indebted to the bank in one sum on his 
private account, and in another sum on the joint account of 
himself and Brown and Son, and having a balance of 308/, 
standing to the credit of the trust account, drew in person at 
the bank two cheques against the trust account for two sums, 
which together exhausted the balance, and placed the two 
cheques to the credit of the two debtors' accounts above men- 
tioned. This having been done, the trust account terminated, 
and was never afterwards revived or re-opened. The object of 
the present suit was to render Hurley, and Whitter, and Brown 
(who had obtained his certificate) liable as bankers to refund to 
the trust estate the sum of 308/. thus misapplied. Hurley and 
Whitter, in their defence, averred that, except by the running 
title of the trust account in their books, they had no notice of the 
said sum of 308/. being subject to the trusts of the deed of 1814 ; 
and that the cheques were drawn without the privity of themselves 
and Brown. It was proved, however, that Hurley was a creditor 
of Pannell, and had executed the trust-deed, and attended meet- 
ings of his creditors; and that Whitter was formerly partner 
with a solicitor at the time when the matter of Pannell's trust- 
deed was in progress at their oflice. Under these circumstances 
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thfe court decreed^ without hesitation, that Hurley and Whitter 
should refund the money in question ; but intiniated that if the 
only notice of the trust had consisted in the title of the account 
in the bank-books, there might have been more difficulty in the 
case. — Vice Chancellor Knight Bruce : " Money is due from A. 
to B. in trust for C. B. is indebted to A. on his own account. 
A., with knowledge of the trust, concurs with B. in setting one 
debt against the other, which is done without C/e consent. Can 
it be a question in Equity whether such a transaction can stand ? 
There is nothing more in the case than that the debt of 300/. and 
a fraction remains due from Hurley and Whitter to the trust 
estate." 

12. Martin v. Maugham. 14 Sim. 230, 

Legacy — Forfeiture — * Restraint on Alienation, 

"By a codicil of Samuel Butler, the testator in this cause, he gave 
seyeral annuities; and he begged it might be understood and 
remembered that his will and desire was, that, in case any of his 
annuitants should attempt to sell or dispose of their interest in his 
annuities to them, from that moment his bequest to them was to 
terminate for ever, and the principal and interest of each bequest 
to revert to his general fund as specified in his will. One of the 
annuitants petitioned the Insolvent Court, under the stat. 1 & 2 Vict, 
c. 1 10. s. 35,, stating that he was witling that all his property should 
be vested in the provisional assignee according to the terms of the 
act, and praying to be discharged from custody. The Vice-Chan- 
cellor of England said there could be no doubt the annuity was 
gone; and, with respect to the time at which it ceased to be 
payable, that the presentation of the petition was an attempt to 
dispose of it, and therefore that it ceased on the presentation of the 
petition. 

13* Adams v. Babry. 2 Coll. 285. 

Pleading — Statute of Limitations. 

In this case, which was a suit against an executor for the re- 
covery of assets, the defendant pleaded the " Statute oi Limi- 
tations " in the singular number, and an objection was taken on 
this ground to the defendant having the benefit of the lapse of 
time which had occurred. Vice- Chancellor Knight Bruce. " It 

VOL. v. H H 
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has been said that the administrator claiming the benefit of the 
' Statute of Limitations ' (singularlj) is in that respect insuffi- 
ciently expressed, and cannot entitle them to the benefit of anj 
statutory protection, on the ground of lapse of time. It does not, 
however, strike me so. I think that I maj properly consider the 
administrator as claiming the benefit of the ' Statute Law of limi- 
tations,' as claiming such, if any, benefit as may be claimable of 
the statute of King James, of Lord Tenterden's Act, and of the 
statute of King William the Fourth respectively." 

14. COCKSBDOE ▼. COCKSEDGE. 14 Sim. 244. 
Baron and Feme — Protitton for Separation — Public Policy. 

In this case, the ante-nuptial articles for a settlement of the 
husband's real estate, contained a clause securing to the wife an 
annuity of 400/. in the event of any separation taking place. In 
August, 1843, the husband left his wife on an imputation of her 
having committed adultery. The bill was filed by the wife and 
her trustee against the husband, praying specific performance of 
the articles ; and a motion having been made by her for a recovery 
before the Vice-Chancellor of England, his honour refused to make 
any order, but gave leave to bring an action on the covenant. 
The Vice-Chancellor of England. "Where the contract is, that in 
the event of any separation taking place between the husband and 
wife, the husband shall make a certain provision for his wife, the 
Court sees that it is an inducement to the wife to be guilty of the 
worst conduct. There may be innocent as well as guilty causes of 
separation; but where the covenant by which the provision is 
secured to the wife is expressed in general terms, as it is in the 
present case, the Court cannot sever it, and say that it shall be 

good in one case and bad in another Unless I have it made 

out that the contract in this case is such as this Court will enforce, 
I cannot grant the motion." 

15. Gee v. Gurnet. 2 Coll. 486. 

Power of Appointment — Fraudulent Exeention. 

Wherever a party concerned, or exercising influence, in the 
preparation of a deed or will, eventually takes under the instru- 
ment a benefit not immediately intended or contemplated to be 
conferred upon him, a presumption of fraud or sinister motive 
arises, and shakes his title to the property thus derived. If the 
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party thus situated is a professional man, the presumption arises 
with increased force; as in Seagrave v. Kirwan (1 Beat. 164.), 
before Lord Chancellor Hart, where in the case of a barrister who, 
as a private friend of the testator, had drawn the will under which 
he eventually became entitled as executor to claim a residuary fund 
for his own use, and gave no evidence of his having explained this 
possible result to the testator, his lordship deprived the executor 
of the benefit thus acquired, and declared him a trustee for the 
next of kin. The present case approached Segrave v. Kirwan in 
some of its circumstances. 

A married woman, having a power ^o appoint a fund to and 
among her children after her death, had issue one child, to whom, 
when only five or six weeks old, she appointed the fund by deed 
accordingly. Her husband was a solicitor^ who assisted in pre- 
paring the deed. The deed was alleged to have been hastily pre- 
pared. It was not stamped before execution, and the husband was 
one of the two attesting witnesses. The child died in July, 1818, 
four months after the execution of this deed ; and the mother died 
in February, 1842. The husband then took out administration to 
the child and claimed the fund. Under these circumstances, the 
deed was impeached as suspicious in its origin, and unfairly ob- 
tained by the husband for his own ultimate advantage. The Vice- 
Chancellor Knight Bruce was of opinion that the circumstances 
rendered it impossible for him to act for or against the deed with- 
out the assistance of a jury; and issues were accordingly directed 
for the trial of the validity of the deed at law, so as to ascertain 
expressly whether it was fairly obtained from the wife, or extracted 
from her with any fraudulent intent. 



16. Mathie v. Edwards. 2 Coll. 465. 

Mortgagee — Power of Sale — Oppressive Conduct, 

The facts of this case were of a very long and complicated na 
ture ; but they involved the simple question. Whether or not the 
conduct of the mortgagee in his mode of exercising a power of sale 
was oppressive and improper ? The subject of the mortgage was 
a reversionary interest in money expectant on the death of the 
mortgagor's wife without issue by him. He died before his wife : 
and, a few weeks after his death, the mortgagee, under his power 
of sale, advertised the property for sale as a reversion expectant 
on the death of a widow lady " aged thirty or thereabouts," — 

H H 2 
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a description so loose as to discourage caqtious purchasers ; and 
made no offer to satisfy or guarantee the purchaser against the 
possibility of the widow having issue by her late husband, although 
a short delay of the sale would have put that contingency beyond 
a doubt. The V. C. Knight Bruce was of opinion that this was, 
under the circumstances, an improvident sale, and unsustainable 
against parties interested in the equity of redemption* It will be 
sufficient for the present purpose to quote one passage from His 
Honour's judgment. ^* I apprehend,^ observed the learned judge, 
'' that a mortgagee having a power of sale cannot, as between him 
and the mortgagor, exercise it in a manner merely arbitrary ; but 
is, as between them, bound to exercise some discretion; not to 
throw away the property, but to act in a prudent and business-like 
manner, with a view to obtain as lai^e a price as may fairly and 
reasonably, with due diligence and attention, be under the circum- 
stances obtainable." 



17. B£AUCL£RK V. AsHBUKNHAM. 8 Bcav. 322. 
Trustees — Imperative Tnuts — Leaseholds. 

The incautious acceptance of trusts is productive of great risk 
and inconvenience to trustees ; and the present case very clearly 
exhibits the consequences of such imprudence. A marriage settle- 
ment, not drawn in the ordinary form, required the trustees, '^ with 
the consent and hy the direction^ of the tenant for life, to invest 
the trust funds in freehold or copyhold hereditaments, or in lease^ 
hold hereditaments held for an unexpired term of sixty years. 
The tenant for life became desirous of investing the trust funds in 
the purchase of two leasehold houses situate near Belgrave Square, 
London, and made the necessary requisition, in writing, to the 
trustees accordingly. They objected to the purchase, on the 
ground that, by taking to themselves an assignment of the lease- 
holds, they would become personally liable to the covenants. But 
Lord Langdale M. R. held that they could not, on that ground, 
escape from the performance of the trust, which, having been ac- 
cepted, was become imperative, and must therefore be performed, 
whatever might be the consequences to the trustees. 
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III POINTS IN THE LAW OF DEBTOR AND CREDITOR. 

1. Proceedings under Stat. 5 6c 6 Vict. c. 122. 2. Principal and Surety — 
Joint Judgment — Administration of Assets. 3. Fraudulent Preference — 
Goods and Chattels -^ Bankrupt Act. 

1. Covington v. Hoqabth. 7 M, & G. 1013. 

Procetdingt under Slat. 5^6 Vict. c. 122. 

In this case the plaintiff filed an affidavit of debt in the Court of 
Bankruptcy, and commenced proceedings under the 5 h6 Vict. 
c 122., for recovery of a debt due to him from the defendant for 
work and labour and for money paid to the defendant's use. He, 
at the same time, commenced an action for recovery of the 
same debt and the costs. Defendant was afterwards summoned 
before the Court of Bankruptcy and there filed an admission of his 
debt, and shortly after paid the amount to the plaintiff's attorney. 
Plaintiff subsequently proceeded with the action, whereupon 
defendant obtained a rule calling upon plaintiff to show cause 
why all further proceedings in the cause should not be stayed, 
the plaintiff having recovered and obtained payment of the debt 
for which the action was brought, under the proceedings in the 
Court of Bankruptcy, and having given the defendant a discharge 
for the same. The rule was, after argument, discharged. Tindal 
C. J. "I cannot help thinking that the 5 & 6 Vict. c. 122., 
which speaks (sect. 13.) of the trader's entering into "a bond, in 
such sum, and with two sufficient sureties, as the Court shall 
approve of, to pay such sum as shall be recovered in any action 
which shall have been brought, or shall thereafter be brought," 
contemplated the pendeni^y of an action at the same time with the 
proceedings authorised by the statute. The 6 Geo. 4. c. 16. s. 59. 
expressly provides * that no creditor who has brought any action, 
or instituted any suit against any bankrupt in respect of a 
demand prior to the bankruptcy, or which might have been proved 
as a debt under the commission against such bankrupt, shall prove 
a debt under such commission, without relinquishing such action 
or suit.' The 5 & 6 Vict. c. 122. being silent on the subject, 
I see no reason why the creditor should be debarred from pursuing 
the double remedy. In cases where the debt is paid after action 
brought, I think the action can only be put an end to by the 
ordinary course, viz. by a rule for staying proceedings on payment 
of costs." — Maule J. " We are now called upon to apply the 
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equity of the 6 Geo. 4. c 16. s 59. to the enactments of the 5 & 6 
Vict. c. 122. The provisions of the two acts relate to totally 
different states of circumstances. Where the deht is really due, if 
the party wishes to avert the penal consequences provided by the 
second act, he may do so by giving security. If he has a good 
defence he may go on with the action, and if the defence is suc- 
cessful, he will obtain his costs ; if otherwise, he must pay costs. 
That which the Court are now asked to do, would not be enlarging 
the benefit of that statute, but applying it to a state of things 
to which it was not intended to apply. The action having been 
properly brought, the defendant is not entitled to relief, except 
upon payment of the debt and costs.** 



2. Hatchell V Sutton, 2. Jones & Latouche, 44. 

Principal and Surety — Joint Judgment, 

Pigott as the principal debtor, and Sutton as his surety, executed 
a joint bond, upon which judgment was entered up. Sutton died, 
and the present suit was instituted for the administration of his estate. 
Pigott, in his capacity of a trustee, was a party to the suit, and the 
bill had been taken pro confesso against him. Day, the bond cre- 
ditor, sought to prove his debt against the estate of Sutton, the 
surety; but this claim was opposed on the ground that the principal 
debtor was not, in that character, a party to the suit. No autho- 
rity was cited on behalf of the creditor. Lord Chancellor Sug- 
den. " I do not recollect any case like the present, and I must 
have an authority for doing what I am now asked — to allow this 
person to prove his demand against the estate of the deceased, "" the 
surety. The judgment being joint, the creditor might, at law, 
have proceeded against the surviving conusor, and the heir, and 
terre-tenants of the deceased; but here he desires to come in 
under the decree for the administration of the assets of the 
surety, the principal debtor not being a party to the suit as such. 
To do so would be to give him a remedy in this Court far beyond 
his legal right ; and the legal right is the measure of his equity* 
If no authority in equity for the creditor can be cited, I must 
leave him to file his bill. Could the creditor file a bill on foot of 
this judgment against the surety without bringing the principal 
debtor before the Court ? I must, if no authority be cited, rule 
the special point against the creditor. I only decide that the 
creditor has not a right to be paid his demand in this suit." 
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3. Ex Parte Simpson. 1 De 6ex, 9. 

Fraudulent Preference-^** Goods and Chaiteie '* — Stat. 6 Geo. IV. c. 16. ^ 3. 

Two questions arose in this case : 1. "Whether a fraudulent pre- 
ference of certain creditors had taken place ? and, 2. Whether the 
words " goods and chattels," in the third section of the Bankrupt 
Act, comprehended money ? It appeared that, after the bankrupts 
had, at a consultation with their solicitors, come to a resolution of 
stopping payment, they drew three cheques and appropriated them 
to the use of three different creditors. Time was given for the 
presentment of the cheques ; and afterwards, on the same day, the 
bankrupts sent a notice to their London bankergr to make no further 
payments. The cheques were paid before the receipt of this notice ; 
and the first question was, whether these proceedings amounted to 
a fraudulent preference ? The first of the cheques was for 1200/,, 
and was given to the firm of Vaughan and Co., to meet an accom- 
modation acceptance of that firm in favour of one of the bankrupts ; 
the second cheque was for 575/., and was given in respect of an 
acceptance by consignees, whom the bankrupts had undertaken to 
keep clear of cash advances ; and the third cheque (for 200/.) was 
given to the solicitor of the bankrupts for business already done, 
but for which no bill of costs had been delivered. Allowing that 
the delivery and payment of these cheques constituted a fraudulent 
preference, if money could be properly included in the expression 
"goods and chattels" in the third section of the Bankrupt Act, 
then the second question arose, "Whether such a construction of the 
Bankrupt Act was admissible ? The Commissioners decided both 
points against the bankrupts. The following is an extract from the 
argument ; " The finding of the Commissioners was erroneous, and 
contrary to the law as laid down by Tindal C. J. in Bevan v. 
Nunn', where his lordship is reported to have held that payment 
of money could not be a delivery of goods and chattels within the 
meaning of the act. [Knight Bruce C. J. But in Bevan v. Nunn 
the Court held that an act of bankruptcy had been committed.] 
Because there had been there a delivery of goods ; but Tindal C. J. 
clearly held that a payment of money would be insufficient. 
[Knight Bruce C. J. Do you contend that, though, if a man gave 
a table or chair, it may be a fraudulent preference so as to consti- 
tute an act of bankruptcy; yet if he give a purse of gold it cannot ?] 
That was the distinction ; and, as we submit, it was well founded. 

1 9 Bing, 107. 
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Bj giving a purse of gold you pay the debt, but you do not by 
giving a table or a chair ; the former act is the fulfilment of an ex- 
isting contract, the latter the creation of a new one. If, owing 
money, I go to my creditor, and say, I have no money, but I will 
give you a horse, will you take it ? and he consents, that is a new 
contract. [Knight Bruce C. J. According to this argument, pay- 
ment in Napoleons might be an act of bankruptcy, though payment 
in sovereigns could not."] Judgment. Knight Bruce C. J. '^I 
do not mean fini^ly to dispose of this case, until I shall have looked 
at some of the authorities again, and received a communication 
from the Lord C. J. of the Common Pleas, to whom I have written : 
but I think it right to state my present impression. . . . 

It is plain that the firm was, on the 1 1th of September, 

1 844, in a state of insolvency, and I think that it must be taken 
to have been known at the time to be so by Mr. Smith, the resi- 
dent partner. Mr. Smith advices with his solicitor on that day, 
and the result of that advice was, that the firm should stop pay- 
ment, that is, should not on the following Monday, which was the 
next business day (the morrow for every substantial purpose), 
resume the trade, but that there should be either a stoppage or sus- 
pension of payment ; and accordingly, under the advice and with 
the concurrence of the solicitor, a notice is sent to the Bank of 
England, who acted as banker^ for the firm, and where their ac- 
ceptances were made payable, and where their acceptances would 
be presented for payment on the Monday to the amount of several 
thousand pounds, not to make any further payment. The firm, 
therefore, on Monday was, I do not use the words in any disre- 
spectful sense, a dishonoured firm; it had lost its mercantile 
credit. 

As part of the same transaction, in every sense of the expres- 
sion, there wa^ a resolution (in conformity with the advice of the 
solicitor) to suspend all the payments as of, or as from Saturday. 
In the mean tjime cheques were drawn in respect of debts due to 
different persons with whom Mr. Smith and his partners papears 
to have been on terms of friendship ; one was the house of 
Vaughan and Co., which comprised the brother of the gentleman 
who appears to have been the confidential clerk of the firm in 
question, and which appears to have been in the habit of affording 
them accommodation. There was no doubt, a desire to save them 
harmless as far as possible ; a desire that may in one sense, perhaps, 
be called honourable. It may be fair to suppose that there was a 
request or demand for the money ; but I cannot hold that there 
was pressure. There is nothing in the evidence to warrant me in 
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doing so in respect of this debt. K that cheque had been sent to 
Yaughan and Co. before the resolution to stop payment on Monday, 
thejr might have stood on a different footing. It is, however, sent 
to Yaughan and Co. as a part of the same transaetion : this was 
the cheque for 100/. Another of the cheques is given to one of 
the partners, one of the bankrupts, for the purpose of relieving the 
liabilities of a cousin of his, of the same name, who had also as- 
sisted the firm. He knew nothing of it, but he received the benefit 
of it, and thereby adopted the agency of his cousin for that par- 
ticular purpose. Putting myself in the situation of a jury having 
to determine the question, I cannot say that there was any pressure 
from that gentleman ; it would perhaps be absurd to suggest that 
there was any pressure. With regard to the solicitor the amount 
due to him was not known, but a rough guess was made, and a 
cheque for 200/. was given to him, and accepted as an integral 
part of the same transaction, in which, with his assistance, the 
notice was given. There was no pressure there. I repeat that 
these payments were all made by traders resolved to stop payment 
on that which, for every mercantile purpose, may be called the 
next day, and without pressure. . . . Matters were in such a state 
that the course to be taken on Monday would of necessity bring 

all the creditors down on the parties Looking at the state 

in which the firm was on the 11th of September; looking at that 
which was within the knowledge of Mr. Smith on the 11th of Sep- 
tember ; looking at the act which he did cotemporaneously with 
the drawing of these three cheques, and to the stoppage on 
Monday; and looking at what I think established — the absence 
of pressure for either of the three payments, and the willingness 
of each of the persons to whom the payments were made to wait — 
I am of opinion, at present, that these acts together (I do not say 
either of them separately ; how that might be or would be I do 
not say ; but that these three acts together) amounted to a frau- 
dulent preference, or comprised at least an act of fraudulent pre- 
ference. It is said that this depends on the meaning of the words 
" goods and chattels in the third section of the act 6 Geo. 4. 
c, 16." I am at present of opinion that the payment of money by 
a debtor to a creditor under such circumstances is a fraudulent 
delivery of goods and chattels ; but I reserve my judgment on 
that point till I shall have received a communication from the 
Lord C. J. of the Common Pleas ; if his lordship shall tell me 
that he is of an opinion different from mine, I will anxiously re- 
consider the matter." 
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On a snlweqaeiit daj His Honour announced, as the result of his 
communication with the Lord C. J. Tindal, that that learned 
judge continued to hdd the same opinion which he expressed in 
Bevan «. Nunn, respecting the construction of the words '^ goods 
and chattels" in the third section of the Bankruptcy Act. His 
Honour, however, felt hound to entertain a different opinion, and 
decided aocordinglj, that monej was comprehended in the words 
^ goods and chattels." 



IV. POINTS IN THE LAW OF PROPERTY. 

1. Mortgagees of Equitable Estates — Notice. 2. Power — Construction — 

Will Act. 3. Joint-tenanc J — Assignees. 4. Advowson — Trust — Ju^ 

risdiction. 5. Feme Covert — separate Estate — Restraint on Anticipa- 
tion. 

1. WiLMOT V. Pike, 5 Hare^ 14. 

1. Mariyagtea of BqmUaUt Ettaie* — iVotice. 

It is unnecessaiy to give a statement of the facts of this case, 
which was a contest for priority among several mortgagees of an 
equitable estate in land. It was insisted bj one of the puisne 
mortgageesy of whose security the trustee of the legal estate had 
had notice that he had acquired priority over an elder mortgagee, 
by reason of the latter having made default in giving notice of his 
security to the trustee ; and that the doctrine of notice, as applied 
by Sir Thomas Plumer, M. R., in Dearie v. Hall, and Loveridge 
V. Cooper (3 Russ. 1. 30.), to mortgagees of choses in action, was 
equally applicable to mortgagees of equitable estates in land. But 
V ice-Chancellor Wigram decided that the doctrine of notice had 
no application whatever to equitable estates in land ; and that an 
elder mortgagee's priority over a puisne mortgagee of such estates, 
was not in anywise affected by the doctrine of notice, which is so 
material in the case of a mortgagee of a chose in action. 
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• 2. BucKELL V. Blenkhorn. 5 Hare, 131- 

Power — Construction — WtU Act. 

The question in this cause arose upon the terms of a power 
contained in a deed, whereby certain trust funds became vested in 
trustees in trust for such persons, &c. as the donee of the power 
should by any deed or deeds, writing or writings, with or without 
power of reversion and new appointment, to be by her sealed and 
delivered in the presence of and attested by one witness or more, 
direct or appoint. The donee of the power exercised it by a 
will duly executed and attested according to the late Statute of 
Wills, 7 W. 4. and 1 Vict. c. 26. The plaintiff argued against 
the sufficiency of this instrument as an appointment of the funds. 
But the Court declared the appointment valid. Vice-Chancellor 
Wigram : " Before the Wills Act the word * writing,* in cases like 
the present, had received a judicial interpretation which included 
a will. But the Courts held that they could not dispense with 
the legal formalities prescribed by the instrument creating the 
power, — although they were not necessary to the validity of a 
will, — because those forms, being in themselves without value, 
could have no equivalent. Now, by the late Statute of Wills, it 
is provided, that, in the execution of Wills, one given form shall 
be observed, and that such form shall be an equivalent for every 
arbitrary form of execution which the donor of a power may 

prescribe What reason, then, is there for saying that a 

will shall not, since as well as before the Statute, be deemed a 
writing within the terms of the deed ? .... A decision in ac- 
cordance with the plaintiff's arguments would be against the spirit 
and policy, as well as against the letter of the act." 

3. Man v. Ricketts. 1 PhilL 617. 

Joint Tenancy-^ Assignees. 

. The Lord Chancellor Lyndhurst decided in this case, that under 
the Bankrupt Court Act (1 & 2 W. 4. c.56. s. 25.), the title of 
the official assignee and the creditor's assignee to the bankrupt's 
estate is joint, so that upon the death of the creditor's assignee the 
right of prosecuting the suit survived to the official assignee, and 
vice versa. It will be remembered that the official assignee and 
the creditor's assignee are appointed at different times, while it is 
laid down in the books (2 Bl. Comm. 180.), as an express inci- 
dent of joint-tenancy at common law, and irrespective of the 
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Statute of Uses, that the eestates of the respective joint tenants 
commence at one and the same time : but the decision in the case 
before us proceeds wholely on the interpretation of the statute. 

4. Johnstone v. Baber. 8 Beav. 233. 

Advowtvn — Tnui — Juriklietian, 

The Court of Chancery has no jurisdiction to direct a sale of 
property, except for the payment of a testator's debt, or in execu- 
tion of the trusts of a deed or will. The fact that a proposed 
sale will be beneficial to cestuisque trust or to infants, is no argu- 
ment for the assumption of such a power. It was accordingly 
denied by Lord Langdale, M. B., in the case of an infant entitled 
to a copyhold estate : and his Lordship followed the same course 
in the case before us, in which an advowson had been devised to 
trustees in trust to sell the same after the death of the present in- 
cumbent, and divide the produce among the nine children of the 
incumbent. As upon the death of the incumbent, the advowson 
would not be saleable while the benefice was vacant, the trustees 
applied by petition for leave to sell during the incumbent's life. 
The application was resisted on the ground that a sale contrary 
to the trusts of the will would vitiate a purchaser's title, and of 
that opinion was the Court. Lord Langdale, M. R. : " If I pro- 
ceed upon the notion of what might be beneficial to the parties, 
I should assume a legislative instead of a judicial power: I am of 
opinion that I can make no order like that asked." 

6. Medley v. Hobton. 14 Sim. 222. 

Feme Covert — Separate Estate — Regtraint in Anticipation, 

It will be recollected that several cases have lately arisen in the 
Court of Chancery upon the construction of bequests containing 
restraints against anticipation of the separate estate of married 
women. In those cases the contest was, that the restraining 
clause applied solely to the power of appointment, and not to the 
separate estate itself. Brown w. Bamford ^ Barrymore t?. Ellis ^ 
Moore v, Moore ^, Baggett v. Meux.^ The present case was the 
converse of the foregoing cases. The testator, W. Horton, di- 
rected his executors to pay the interest of certain funds during 

* 1 1 Sim. 127., reversed by J^ord Lyndhursf. 

« 8 Sim. 1. M Coll, 54. * Ibid. 15S. 
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the life of ^ his daughter, Sarah Duckham, unto such person or 
persons as she shall from time to time during her life, whether 
covert or sole, authorise and appoint to receive the same, and in 
default of appointment unto her proper hands, for her sole and 
separate^ use ; and he*declared that the receipts of his daughter, or 
of the persons whom she might authorise to receive the same 
annual proceeds, should be an effectual discharge to the trustees ; 
and that the trustees should always be at liberty to require from 
his daughter a separate authority or receipt from time to time for 
each quarterly payment, it being his intention that the said annual 
interest and proceeds should not he sold, charged, or otherwise dis- 
posed of The daughter anticipated the bequest by an exercise of 
the power of apportionment, and the question was, whether the 
clause restraining anticipation applied to the power. The Vice- 
Chancellor of England decided that the apportionment was per- 
fectly good, and that the restraining clause went for nothing, as 
there had been previously a general power given to dispose of the 
whole property. 
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The County Courts Act is now about to be put in force through- 
out the country. On the 19th day of December last, notice under 
s. 8. (see anUj p. 197.), was given, that after the expiration of one 
calendar month, from the date of the publication of the notice in 
the London Gazette (22d of December.) Her Majesty, with the 
advice of her Privy Council, would take into consideration " the 
propriety of making orders for the purpose of the said act, and for 
putting the said act in execution in every county throughout Eng- 
land and Wales/* These orders are to be published in the London 
Gazette, and it is not to be wondered at that no little curiosity 
and expectation have been excited in the profession respecting the 
orders. With regard to the districts into which the country is to 
be divided, this is pretty well explained in an official letter to 
the Lord Chancellor from Mr. Bethune (to whom, as we mentioned 
in our last Number, the duty of forming them was mainly confided) 
which has been published in the newspapers. But the names of 
the judges have not yet transpired, and although the reports as to 
some of them will no doubt turn out authentic, we should serve no 
good purpose by giving the gossip of Westminster Hall on this 
matter. We can only now repeat that we take great interest in 
the measure, that we are prepared to support it, and that we shall 
from time to time devote a department of this work to give all the 
information as to its operation that we think likely to be useful. 
Already we see there are wishes expressed that it should have an 
equity jurisdiction of a limited amount, and we certainly anticipate 
consequences to result from it as affecting the present system of 
administering justice of the utmost importance. 

There is a strong rumour of the reappointment of a Real 
Property Commission. Lideed, we know that several gentlemen 
have been asked to serve on it. We have already stated our 
opinion as to this step (p. 417.), which in some form or other is in- 
evitable. We could have wished however that it should be a Par- 
liamentary Commission, resting on the authority of an address to 
the Crown, and not merely on ministerial authority. At the time 
that this is written we believe that the Commission is not defini- 
tively formed. 
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The new arrangements for the conduct of Private Business in 
Parliament, of which we gave some account ante^ p. 53, et seq,y are 
now in progress. The compliance with the standing orders has been 
proved before the Examiners appointed by the Speaker instead of 
a Committee on Standing Orders ; and on application for certain 
private Bills, persons, usually either Barristers or Engineers, have 
been employed by the Woods and Forests, or the Admiralty, to 
take evidence on the spot as to the necessity for the Bill. The 
main difficulty remains, however, to be solved — as to how far the 
Committee on the Bills will deal with this evidence. It a sub- 
ject of great interest. 

An event, we may call it, of no trifling importance has taken 
place in France. The Minister of Justice, M. Martin, dignified 
with the sounding title du Nord, has retired, it is said for his 
health, and is succeeded by an able and intelligent man, M.Dumont, 
We believe the change to be permanent, and we heartily rejoice in 
it, excepting that we should be sorry it was owing to the ill health 
of any person. But the existence in the goverment of so incom- 
petent a man, of one promoted from the state of a third-rate pro- 
vincial advocate, and promoted only because he was a tool in the 
hands of the present party, was the great blot of the Soult-Guizot 
ministry. To this personage was ascribed the scandalous law of 1840, 
respecting the affiches judiciaireSy to bribe the press, and corrupt 
the bench, as we have already explained. Let ns now hope that it 
will be suffered to fall out of use, or be abrogated when its author 
finally retires. 
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ERRATA. 

No. IX. p. 190. 1. 8. from bottom* for Ify*, read {civ*. 
For Tv$t€opf read rvfiiow. 

These are both errors of the press, and a serere but ill-informed critic has 
pointed out the former as not being such, but has wholly passed over the latter, 
and wone of the two. He also objects to tfuXXifo'af, as hsTing two A*s ; and it 
should have been written with only one. NeTorthdess Oonstantine in Diet. p. 
1688. gives <rvXXmm (diripio^ one of the meanings of ovKom), adding alicubi ap. 
Herod« cum uaieo A. 
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the Board, 359 — Suggested tri* 
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Recollections. See Judge. 

Registralion of deeds in the state of 
New York, 339 — probate of wills 
and administrations, 340 — mode of 
registration, 340 — what instruments 
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must be registered, S41 —Judicial 
SYStems of the United Stetes, 341 — 
right of dower, 842 — authentiestion 
of iiutnimenti before registration, 
342 — 1^^ effect of registration, 
344 — mode of ascertaining the va- 
lidity of title, 345 — - cost of convey- 
anoes, 346. 

Registration of real estate, 409-415. 
See Map. 

Roman law, 99. 

Russell, Lord John's speech on Ireland, 
428. 



Savigny, life and writings o^ 1 -^ju- 
risprudence in Germany, 3 — birth 
and education of Savigny, 5 — 
Duteh and German schools of law, 
6 — Savigny a professor, 10 — work 
^ on the Law of Possession,*' 11 — 
University of Berlin, 15 — dispute 
as to codification of the, law, 16 — 
views of Savigny, 28 — his ** His- 
tory of the Glossators," 279 — dis- 
oovery of the Commentaries of Gaius, 
283 -— Savigny as author, judge, 
statesman, and professor, 285 — his 
" System of the Roman Law," 290 
historical and philosophical schools 
of law, 295. 

Secondary punishments, juvenile of- 
fenders, report as to, of Law Amend- 
ment Society, 375 -— number of 
committals in 1843, 375 — objects 
of secondary punishments, S76 — 

' gaol discipline, 377 — tread- wheel, 
378 -r- silent system, 378 — separate 
system, 378 — prison labour, 379 — 
Captain MaconocRie's plan, 380 — 
short terms, 381 — prison diet, 381 
^ mild system for juvenile offenders, 
381 — Asylums for children, 383 — 
improvements suggested, 384. 

Sheriff' Courts, 196. 

Society for promoting the Amendment 
of the, Law, reports of, on secondary 
punishments, juvenile offenders, 
375-385 — law of real property, 
385-398 — proceedings of, 431-434. 



ice, Mr. «his Equitable Juris- 
diction of the Court of Chancery." 
See Common Law. 
Stewart, Mr., letter to owners of land 
214. 



Taxation, local, utility of a general 
map for remodelling, 397 — of par- 
liamentary costs, 62-73. 

Tenant for life, 33 ^ lessees o^ 37. 

Title deeds, custody o^ 39. 



U. 

Udal, Mr. Henry, his notes on the 
New County Courts Act, 194. 

United States, registration of deeds in, 
339 — judicial systems of the, 341 — 
right of dower in the, 277 — wills 
and administration in, 340-^44. 



W. 

Waste, 38-273. 

Wetherell, Sir Charles, memoir of, 137 
— his family, 138 — education and 
call to the Bar, 139 — career at the 
Bar, 140 — his defence of Watson 
and Thistlewood, 141 — parliamen- 
tary career, 146 -— appointed Soli- 
ci tor- General, and Attorney- Ge- 
neral, 147 — speech against the 
Catholic Relief Bill, and other 
speeches, 1 48 — Bristol riots, 151 — 
his death, 151. 

Williams, Mr. Justice, memoir of, 
128-183 — his character, 183 — 
birth and education, 184 — his career 
at the Bar, 185 — one of Queen Ca- 
roline's counsel, 186 — his success 
in the House of Commons, 1 87 — 
appointed one of the Judges of the . 
King's Bench, 189 — his scholastic 
acquirements, 190 — character as a 
judge, 191 —his death, 192. 

Wills probate of, in the United States, 
340-344. 
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